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PRELIMINARY REMARES. 


Tue want of some practical information on the subject: 
of Moohummudan Law has long been felt and acknow- 
ledged by those whose duty it is to decide matters of 
civil controversy agreeably to its principles. The trans- 
lation of the Hidaya, indeed, is calculated to extend a 
general knowledge of that Code, but it is of little utility 
as a work of reference, to indicate the Law on any parti- 
cular pgint which may be submitted to judicial decision. 
Questions which are likely to be litigated give place to 
extravagant hypotheses, the occurrence of real cases, si- 
milar to which, is beyond the verge of probability. The 
arrangement is immethodical; the most prolix and irrele- 
vant discussions are introduced ; every argument, however 
absurd, both for and against each particular tenet, is 
urged and combated (often with doubtful success); and 
the reader is frequently at a loss to determine which opi- 
nion to adopt and which to reject. 

“ No branch of Jurisprudence is more important than 
the Law of Successions or Inheritance; as it constitutes 
that part of any national system of laws which is the 
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most peculiar and distinct, and which is of most frequent 
use and extensive application.”* 

The subject unquestionably is of the greatest impor- 
tance, 8 affecting the interests of all descriptions of peo- 
ple; but the Hidaya is entirely silent on the subject. It 
deserves special notice as giving rise to interminable 
litigation; a result attributable, more probably, to the 
almost universal ignorance of the people who are affected 
by it, than to any intricaey or obscurity of the Law itself. 
No English writer, that Iam aware of, has treated of the 
Moohummudan Law of Inheritance excepting Sir William 
Jones, who translated the Sirajyah, a celebrated work on 
that subject; but, being a version of a scientific Arabic 
treatise, the style of his work is necessarily abstruse, so 
much so, thata knowledge of the original language is 
almost requisite to the study of the translation. In his 
abstract translation of its commentary (the Shureefeea) he 
has introduced such illustrations only as appeared to him 
(who was thoroughly acquainted with the text) necessary 
to facilitate the understanding of it. For these conside- 
rations I was induced to undertake the work which is now 
with diffidence submitted to the Public. Conscious of 
my inability to do justice to the task, I may yet venture to 
express a hope, that my labours may prove of some assis- 
tance to my judicial brethren, or that, at least, an abler 
individual may follow up with success the work which I 
have so imperfectly commenced. Iam aware that, among 
other faults, I may be charged with being obscure, where 
I laboured at brevity, and with being tiresome, where my 





* Colebrooke’s Preface to the two Trentises on the Hindoo Law of 
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object was illustration. I can only say, that [have 

voured, as much as was in my power, to avoid technicali. 
ties, and to treat the subject with all the perspicuity of 
which it is susceptible. I have spared myself no pains 
in my researches to establish the accuracy of the legal 
doctrines here laid down, and to those who are disposed: 
to view with approbation any attempt, however humble, 
at the promotion of justice, it may: perhaps seem reason:. 
able, that the disadvantages of the author should be 
weighed against his imperfections. Continual want of 
leisure and oceasional privation of health have attended 
me during the progress of this work. I should mention, 
that the compilation is (excepting the assistance derived 
from learned natives) entirely and exclusively my own, 
and that it consequently possesses no official weight what- 
ever, and no authority, beyond that which may be ascrib- 
ed to it by individual confidence. The brief disquisition 
on the Moohummudan Law, which I have here ventured 
to introduce, may not be matter of much utility; but I 
was amused by the analogy occasionally observable be- 
tween this and other Codes of Jurisprudence, and it 
appeared to me, that by recording such observations as 
my limited knowledge suggested, I might be the means 
of attracting the attention of ls to the genits a the 
Law in question. 

The provisions of the Moohummudan Law of inheritance 
have for their basis the following passages of the Koran ; 
‘‘ God hath thus commanded you concerning your chil- 
dren. A male shall have as much as the share of two 
females; but if they be females only, and above two in 
number, they shall have two third parts of what the de- 
ceased shall leave; and if there be but one, she = have 
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the half: and the parents of the deceased shall have 
ofthem a sixth part of what he shallleave if he have a 
child; but if he have-no child, and his parents be his heirs, 
then his mother shall-have the third part: and if he have 
brethren, his mother shall have a sixth part, after the le- 
gacies which he shall bequeath and his debts be paid. Ye 
‘know not whether your parents or your children be of greater 
use unto you. This is-an ordinance from God, and God is 
knowing and wise. Moreover ye may claim half of what 
your wives shall leave, if they have-no issue; but if 
they halve issue, then ye shall have the fourth part 
of what they shall leave, after the legacies which 
‘they shall bequeath and the debts be paid: they also 
shall have the fourth part of what-ye shall leave in case ye 
have-no issue ; but if ye have issue, then they shall have 
the eighth part of what ye shall leave, after the legacies 
‘which ye shall bequeath and your debts be paid: and 
if a man or woman’s substance -be inherited by a distant 
relation, and he or she have a‘brother or sister, each of 
them two shall have a sixth part of the estate, but if 
there be more than this number, they shall be equal 
sharers in the ‘third part, after payment of the legacies 
which shall be bequeathed and the debts, without preju- 
dice to the heirs.”* ‘‘ They will consult thee for thy deci- 
sion in certain cases: say unto them, God giveth you 
these determinations concerning the more remote degrees 
ofkindred. Ifa man die without issue, and have a sister, 
she shall have the half of whathe shall leave ; and he 
shall be heir to her, in case she have no issue, but if there 
be two sisters, they shall have, between them, two third 


‘= Sale’s Keran, pages 94 and 95, vol. 
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parts of what he'shall leave: and if there be-several, both 
brothers and sisters, a male shal] have as much as the por- 
tion of two females.”* In these provisions we find ample 
attention paid to the. mterests of all-those whom nature 
places in the first rank of our affections; and indeed itis dif- 
ficult to conceive any system containing rules.more strict- 
ly just and equitable. . The obvious: principle of prefer- 
ring the nearer kindred, to claimants whose relation.to the 
deceased is not.'‘so proximate, seems to have been adoépt- 
ed as the invariable standard for fixing the proportions ; 
and the rules for the succession of the several heirs, and 
the order of preference assigned to the different degrees 
of consanguinity, seem to be exactly what would be most 
consonant to the general inclination of mankind. The 
Mosaic Law on the subject of Inheritance is more brief 
and less comprehensive: ‘‘ And thou shalt speak unto 
the children of Israel, saying, if a man die, and have no 
son, then ye shall cause his inheritance to pass unto his 
daughter; and if he have no daughter, then ye shall give 
his inheritance unto his brethren. .And if he have no bre- 
thren, then ye shail give his. inheritance unto his father's 
brethren: and. if bis father have no brethren, then shall 
ye give his inheritance unto his kinsman that :is: next:to 
him of his family, and he shall possess it.’ Here we 
find no provision whatever made for the parents, although 
there are. certainly other obvious reasons besides that 
adduced in the emphatic language of the Koran, why 
they should not be excluded. ‘‘ Upon failure ofissue in 
the frst and the. other. descending degrees, .reason sug- 


Sale’s Koran, page 127. + Numbers, chap. 27. 
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gested that inheritance ought to turn back into the line of 
as well in consideration that, for the most 

rt, either the possessions themselves, or at least the first 
seeds ‘and principles of them, which the children after. 
wards increased, ptoceed from the parents, as because 
their extraordinary benefits give them an especial title to 
this reward : who, since they would ‘much rather have 
desired, that their children should inherit their fortunes, yet 
when they survived them, contrary to the course of na- 
ture, it was but equitable they should receive (however 
melancholy) this comfort of succeeding to what the chil- 
dren possessed. Jt is a condition (as Pliny observes) abun- 
dantly unhappy for a father to be sole hetr of his own son.”* 


* Puffendorf on the Law of Nature and Nations, book IV, chap. ix, 
13, and see continuation of the argument. The same learned author 
cites the following argument, as having been adduced to prove that the 
rights of the parents were not overlooked by the Jewish Law; but he 
does not seem to attach much weight thereto, and it is sufficient, for my 
purpose, that the Law in question “contains:no express provision for the 
parents. In truth, the argument advanced seems rather jesuitical : 
‘“¢ Philo the Jew reporting that Moses established this order of inheritance, 
that the sons should stand first, the daughters next, then the brothers, 
arid in ‘the fourth place the uncles by the father’s side, used this as an 
argument to prove that: fathers likewise may inherit what their sons 
leave behind; for it wonld be useless (says he) to imagine that the uncle 
should be allowed to succeed his brother's son, as a.near kinsman to 
the father, and yet the father himself be abridged of that privilege; 
inasmuch as ‘the law of nature appoints that children should be 
to-their "parents, and not parents to their children, Moses passed 
this case over in, silence, as ominous .and unlucky, and contrary to all 
pious wishes and desires ; ‘lest the father and mother should seem to be 
gainers by the:immature death of their children, who ought to be 
afflicted, with most inexpressible grief. Yet by allowing the right of 
jpheritance to the uncles, he obliquely admits the claim of the parents, 
both for the preservation of decency and order, and for continuing the 
estate in the 
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Whe rales of inheritance: prescribed by. this Code differ 
froem these:of-any : other. with which I am.: acquainted. 
It. would..be a useless task'to.:point.out its peculiarities, 
ag they: are obvious.:; Perhaps. the system to which it 
bears:the nearest resemblance, is that.of our own Law in 
distributing the personal property. of an intestate, accor- 
ding to which, :‘ when:relations are found who are dis- 

from the intestate-by an equal: number of degrees 
they will share .the personal property equally, although 
they are relatians: to the intestate of very different deno- 
minations, and perhaps not relations: to each other. As 
#f..the:.next of kin of the intestate are great uncles 
or aunts; first ceusins, and great nephews or nieces, 
these being .all. related to the- intestate in the fourth 
degree, will all be admitted to an equal distributive 
share of his personal property.”* But to this system 

the:resemblance must be admitted to be very faint.f 


. © Blackst. Comm: vol. If, page 515, Note. 
+-There is a remarkable degree of similarity between the provisions of 
the English Law relative to the mode of disposing of an intestate’s perso- 
nal estate and | the rules of the Moohummudan Law for administering 
to the property ofa person deceased.” In the Commentaries, treating of 
the duty of an executor ar administrator, it is enjoined, “‘ He must bury 
the- deceased in a manner suitable to the estate which he leaves behind 
necessary funeral expences are allowed previous to all other debts 
charges,” The Strajych, treating of the successive duties to be per- 
formed with regard to the property of a person deceased, commences, 
‘first his funeral ceremony and burial without superfiuity of expence, 
without deficiency.” The commentaries,“ the executor or adminis- 
trator must pay the debts of the decensed.” The Strajyah, “ then the 
discharge of his, just debts from the whole of his 
Again, the Commentaries, when the debts are 
os regard.” And the Strajyah, “« then, the 
legacies remains.” Lestly, the ,Commentaries 
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. The Moohummudan lawyers have divided:heirs* into 
three different cla: ses, first, legal sharers; -seaandly, resi- 
duaries, ‘and those.are: either by relation -or‘by: special 
cause; and thirdly, distant kindred. : The: legal‘sharers 
are the husband and: wife, the father and»mother, ‘the 
grandfather and grandmother, the brother by the same 
mother, the sister-by the same mother, the uterine:sister, 
the sister by the same father, the daughter, and the son's 
daughter.. The residuaries by relation are the sons and 
their descendants, the father and his descendants, 
paternal grandfather in any. stage of ascént ‘and his 
cendants, and in some cases sisters and daughters, 

by special cause are the-manumittors of slaves and their 
heirs. The distant kindred comprise all those relations. 
who are neither legal sharers nor residuaries; and, in 
their default, the property goes to the successor: by con- 
tract, and to persons of acknowledged, though:not proved, 
consanguinity. It will be seen,..on. reference. to the 
principles of-inheritance, that many of the persons abowe 
enumerated have the privilege of simultaneous succession, 
whether the property: be real or personal; which cir- 
cumstance is the chief. peculiarity of the Moohummudan 


The rules: agreeably to which distributions 
would, at first sight, appear rather complex:and intricate 5) 
but they may be speedily acquired-by 


“when all the debts and particular’ legacies are discharged, the : 
or fésiduum ‘must ‘be paid (whére ft is not left to the exectitor) to 
next ofkin:. and the Snare, = and eet ye sho diatribution ‘of the = 
due among his successors.” ee 

* Throughout this work I 
to signify any person who has a sea inhe 


Prelininary 


share of attention, and, when once known, there can arise 
no legal: problem, relative to successions, which would 
not, by their means, admit of easy and satisfactory solu- 
tion. It must, at the same time, be admitted, that the 
heterodox Code, or that which is observed by the Schias 
(commonly called the Imameeya sect, as they follow the 
doctrines of the twelve Jams) can boast of much greater 
simplicity. This Code has hitherto had no weight in 
India, and even at Luchnow, the seat of heterodox 
majesty itself, the tenets of the Soonees are adhered to. 
{ have however given a compendium of their law of in- 
heritance, extracted from the ‘‘Shuraya ool Islam,” a 
work of the highest authority among them. This I was 
induced ‘to do, as no account has ever been rendered, to 
my knowledge, of the doctrine of the sect in question, on 
the ‘law of inheritance; and as I have reason to believe 
that-our courts of justice have passed decisions avowed- 
ly in conformity to its principles. Considering the uni- 
versal toleration that prevails throughout the British do- 
minions in India, it is perhaps but equitable, that the Law 
should be administered to the sectaries in question, 
agreeably to their own notions of jurisprudence, espe- 
cially in matters affecting the succession to property, 
in which cases both parties are of course always of 
the same persuasion. 

Where the Law expressly prohibits the receipt of in- 
terest on money, and all usurious contracts, it is natural 
to find the provisions regarding purchase, sale, and simi- 
lar trahsactions,.extrerhely simple and certain in their 
nature. Such is accordingly the case in the Moohum- 
mudan‘Law.. There is no distinction made between sale 
and permutation; a barter of one commodity for another 
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being. designated a-sale... Even according to. our own 
Law, the distinction is merely nominal, and there is no 
difference as to the legal provisions relative to sales and 
exchanges. The principal points of difference stem to 
be, the absence of any discrimination in the Moohummu- 
dan Law of sales of real and personal property, and. its 
recognizing verbal. contracts as of equal. validity with 
written ones. ‘Another essential point of difference is, 
that the maxim of caveat emptor finds no place in this 
code. = oN, : 

The most efficient safeguards against the effects of 
improvidence in purchasers are established, so much so, 
as almost to exclude the possibility of circumvention. A. 
warranty is implied in every sale and a reasonable period 
of option may be stipulated, during which it is lawful to 
annul the contract. Where property has been purchased 
unseen it may be returned, if it does not fully answer 
the description, and the seller may at any time be com- 
pelled to receive back the: property and refund the 
purchase money, on the discovery of a. blemish or de- 
fect, the existence of which, when in the — of 
the seller, may be susceptible of proof. : 

In exchange, where the articles. opposed. to each 
other are of the nature of similars, equality in point of 
quantity is an essential condition to the validity of the 
contract, and no term of credit, on. either side, is ad- 
missible, which would -be advantageous to one of. the 
parties, and savour therefore of.usury ; but where goods 
are sold for money, or money is advanced for goods, a 
term may be stipulated forthe payment of the money, or. 
for the delivery of the goods.. So tenacious however i 

, of.certainty, that it will not admit of any, _— least 
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indefiniteness in the term. The date must: be specified: 
Fron. the:above. observations it will be seen, that the 
Moohummudan -Law:of sales does not: differ :very: mate: 
rially from the. Civil: Law,:to which the provisions of. ‘the 
Scottish code bear:a.close:resemblance.*: 

Sales.of land:and other:immoveable.preperty are clog- 
ged. with an incumbrance, which is not, however, peculiar 
to this code. . I allude to:the:-Law of pre-emption. This 
confers the privilege‘on:a, partner or neighbour to: pre- 
clude any stranger from coming-in as a purchaser, pro- 
vided the same price be offered as that which the vendor 
has declared himself willing to receive: for the property 
to be disposed: of. 

In the Jewish Lawf allusion is made.to the’ cus- 
tom, but it 1s not to be found among the ‘ordinances 
of the Koran. On the authority of Puffendorf it would 
appear that the nght in question was not unknown to the 
ancients. He states ‘‘:another more easy sort of re- 
demption, is what they- call. Jus -xpormnoewc, or the pri- 
vilege of the first refusal, that is, if the buyer be hereafter 
disposed to part with the commodity, he must let the 


* Fhe vendar; where he ‘is not.the true owner, camot, by delivery, 
transfer to the purchaser. the. property which, was not his to give; but 
the purchaeer, i in respect of his bond fide, makes the fruits of the subject 
his own, till it be evicted, or at least reclaimed, ‘by the true owner, 2, 1. 14. 
Aud, as warrandice is‘implied in all gales, the vendor must make the sub- 
ject good, if it be evicted, 2. 3. 11. The insufficiency of the goods sold, 
ifit be 1 such as would have hindened: the purchaser from buying. had he 

it, and if he quarrels, it ‘recently, fougds him in an action, (Actio 
for annulling the contract, Af the defect was not essential, 
Law, entitled to a proportional abatement of the 
tion quanti minoris.=-Erskine’s Principles; page 
chap. AEVe *.’ 
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seller have the first refusal .at.the same:rate he would sell. 
it to another.. In many cases,:certain persons -pretend. to 
this privilege by Law,:as the landlord in the:sale of his 
tenant’s steck,.the..creditor..in his debtor’s goods, the 
neighbour. in:the ‘purchase of a-neighbouring farm, any 
members in a thing that belongs to. the society, and the 
next of kin in the goods of. their relations; which is. — 
liarly called retraatus gentilitius, or the family privilege.”* 
For a long time,:I was. of opinion that :the municipal 
Law of the Hindoos had no provision to justify the claim 
of such a,privilege; and, indeed, the more current autho- 
Tities are entirely silent on the subject. : .Hindoo litigants, 
of course, have endeavoured to. assume it whenever: self- 
interest _ dictated; but I.was.-not,:auntil. lately, .aware 
that any authority could be cited inits suppart. By the 
Law, unquestionably, :Hindoos have 
same title to claim the privilege as Moosulmauns; but, as- 
suming it to form, no part of. their own Law, I apprehend 
they ought not to be perniitted to take ‘advantage ofthe 
doctrine in question. ‘The principles of . the Hindoo and 
Moosulmaun Codes are declared. applicable to cases of 
inheritance, contract, &c, arising among these two great 
bodies of the community ;. but, at the same time, 
respectively only. It'is declared, also, that 
varties: are of different. persuasions, the Law 
defendant shall be adhered, 'to, but by this 
was never. intended... that.a plaintiff. might «make: his 
election, hetween the two..Codes;; and prefer a:.claim to 
be. decided by. that. Law: which ‘best“suited. his ‘parti- 
cular purpose.— While’ officiatin 
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ee “Shahabad 1 made a reference to. the Suddei 
_ on:.a-point. connected with this ques: 

, to the: following. effect :.‘« does the Moohummu. 
of Shoofaa, or,.right of. pre-emption extend to 

? or in other words, .would the Court be justi- 

fied in entertaining and investigating a claim preferred by 
one Hindoo against another, and resting solely and avow- 
edly on the principle of Law above-mentioned? Iam 
supposing the defendant either to have demurred en the 
plea of the inapplicability of the Law quoted to his case, 
or from ignorance, or from thinking that he had other 
substantial grounds of defence, or from any other cause, 
to have neglected making the objection ; but at the same 
time not to have expressly admitted his willingness to 
leave the point at issue to be tried according to the pro-. 
the peeeal soon at all bearing on the point: there isa 
remark subjoined which seems by no means satisfactory 
er conclusive: the case is clearly not included in the Let- 
ter of Section XV; Regulation VI, 1793, nor in any subse- 
quent enactment ; but I observe in Mr. Harington’s ana- 
lysis, that on a reference to the Sudder Dewance Adawlut in 
the year 1798, the. Court were of opinion that the spirit of 
the rule forobserving the Hindoo and Moohummudan Laws 
was applicable to cases of slavery; though not included in. 
the letter of it. Thesame principle of construction might 
J think be extended to this case : I conceive that a Moo- 
hummudan, with as much reason, might sue his brother 
for the “Jethansha,* or darger share in right of primogeni- 


"rs This right i is obsolete in the Cali or present age among the Hindoos, 
but as it still retains a place in their law books, and is a characteristic. 
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ture, according to the Hindoo' Law. In the Hidaya the 
right of Shoofaa is declared to be but'a feeble right, as it is 
the disseizing another of his pfoperty, merely i in order to 
prevent apprehended ‘inconvenience: its ‘extension to al] 
cases of neighbourhood cannot fail to depreciate the value 
of landed property ; and being impressed with a convic- 
tion of the unreasonableness of the Law in ‘question, ac- 
cording to modern construction, I should feel’ very much 
inclined to circumscribe its operation ‘within as natrow 
bounds as possible. The stits which occasioned the pre- 
sent reference are sevenin number: The parties, at least 
the Shafee or claimant of the right, and the seller or ‘de- 
fendant, are the same individuals in all the seven suits. 
These two persons purchased at public auction, four or 
five years ago, several very valuable estates, totally dis 
tinct from each other, with separated and defined boun- 
daries. One of them having lately disposed of some of 
his Mouzas, by privaté sale, the other (who resides at 
Benares) sues him and the purchasers jointly, on his al- 
ledged right of pre-emption; the property of the claimant 
bordering on that sold. In four of the cases the defendant 
pleaded his own cause, and ‘no demurrer was made on 
plea of the inapplicability of the Law to the’ parties. 

the other three, vakeels were entertained, and’ the objec- 
tion was made. Under such circumstances, jt can kardly 
be contended, that the omission in the pleadings j 

that: the defendant considered himself amenable to “the 
Law in question; and I felt ‘disposed, therefore, to non- 


feature of their Code, it serven for the purpose, of illustration on this 
ovcasion. 
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Suit: the plaintiff. . I should haye done so, had I not reas 
son to believe that, cases haye been tried and decided on 
the merits under similar circumstances, and that an ex 
press authoritative opinion on the subject would effectu- 
ally remove all doubt, and, by preventing one cause of 
unreasonable higation, prove essentially beneficial to the 
community at large.” To the above reference I was 
informed, in reply, that no rule of Moohummudan Law 
could apply to a civil ‘suit in which the parties are 
Hindoos, as they would appear to be-in the cases to 
which my query related ; that the Court did not hold the 
15th Section of Regulation IV, 1793, to preclude me from 
ascertaining from my Hindoo law officer whether the 
right-of pre-emption was recognized by the Hindoo Law, 
and if so, what the provisions of the Law respecting it 
were; and that, at the same time, it was obvious, that it 
was not one of those cases in which the Regulations 
necessitate the Judge to follow the Law as expounded by 
his Law Officer, should it appear to be irreconcileable 
with well established local usage, or to be otherwise 
mischievous or manifestly inconvenient.” Since, how- 
ever, I had occasion to make this reference, I have found 
in the Muha Nirbana Tuntra, a work which chiefly treats 
of mythology, a passage which would seem to imply 
that pre-emption 1s recognized as a legal provision accor- 
ding to the notions of the Hindoos. For the gratification 

the curious I subjoin in anote* the passage, with a 
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translation. But it remains yet to be decided whether 





The proprietor of: immoveable property, having a neighbour compe- 
tent to purchase-it, is not at liberty to sell such property: to another. 
Among neighbours, he who is a relation, or of the ‘same. tribe, is preferred. 
In their default a friend. [Here]the will of the seller prevails; even 
though the price of the immoveable property be agreed upon with 
another, yet if'a neighbour [pay]. theprice, he is the purchaser, and pot 
another. If the neighbour be unable to pay the price, or be consenting 
to the sale, the proprietor is then at liberty to sell it to anothes., O god- 
dess! ifimmoveable property be sold in the absence of the neighbour, 
and he (the neighbour) pay the price immediately on hearing of the 
sale, he is competent to take it. But should the. purchaser, having 
made houses or gardens, be in the enjoyment of them, the neighbour i is 
not entitled to take such immoveable property even by paying the price. 
A person is at liberty, without permission, to cultivate Jands which pay 
no revenue, or have: ‘been usurped, or waste, or, ‘though not waste, are 
extremely difficult of agreas. He.may enjoy the rest, baying. given to the 
king the tenth [of the produce] of the lands thus with difficulty acquired 
the king being lord, of the . soi. - A-proprietor is. not at liberty to dig 
ponds, wells, or poals, i in a ‘place where it would be annoying to others. 
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‘this hull be held to be practical Law or no.* The Pundit 
with: whom Iperused the passage ‘in question, declared 
that. the right-of pre-emption ‘takes effect ‘only in cases 
where ‘positive ‘injury would resuit'te the: neighbour by 
the sale’ to's stranger; and,’ from the tenor of the last 
sehtence, such would, indéed, seem to be the effect 
against which: ti provision was intended to guard. 
It is Gue that‘there are numerous devices by which 
a claim, founded on the right of pre-emption, may be 
avoided, and that the Law itself, admitting its weakness, 
has annexed hard conditions to the establishment of its 
validity... But these:are not sufficient bars to litigation 
in India, when apposed to the natural propensities of 
the natives, and the trifling expence at which they may 
purchase the gratification of inflicting legal.annoyance. 
The Law is extremely favourable to the donor where 
property is gratuitously conveyed. A gift should always 
be accompanied by delivery of possession. False pre- 
tences, legal incapacity, or other similar circumstances, 
under which tlie validity of a gift may be questioned, and 
would render it either void ab initio, or voidable, 
eed n not be specified: they are the same as those which 
obtain in most other codes of jurisprudence, and they 
would no doabt dvail i in case of a suit brought by any re- 
presentative of the donor to set aside a gift unduly made. 
But as to the donor himself, he has power to demand res- 


“* ‘The interminable and ‘troubled ocean of Hindoo jurisprudence is 
ii te'ptesent ‘emething ‘Yor the support of any opinion which it mhy 
be hesixebe to keep afic ; Tok the ‘purpose -of temporary gonvenience; 

and wete the’ expouniets t this: Code westricted in their citations to“a 

few’ Wor! tw of’ nototions authority, it might haive a suns: effect in 


Gabe ir Pee y,/ IF not “their eupidity, : 





Preliminary 


toration, even’ where the gift may.not have been attended 
by anydisquahfying circumstances. This power, however, 
of revoking gifts, ia enbject to' certain limitations... Accor- 
ding to the English : Law, e gift: is revocable only under 
circumstances whieh would -equally have .operated to 
avoid any species of: contract.*; . According to the Civil 
Law there were three causes:only:whichgeould justify the 
revocation of a gift.t: But,ccerding to::the:- Moohum- 
mudan Law,: there.:are only seven circumstances under 
which a gift is not revocable.f «A pif made .on a death- 
bed, though. not. made in contemplation of death, is 
nevertheless not considered as a gift inter vivos, but has 
the effect of a legacy only, and consequently cannot 
extend to more than a third of the donor’s estate.- On 
comparing the chapter containing the principles of gifts 
(pages 50 to. &2 of this work) with the. contents of the 
subjoined note § taken from an: authority already cited, 


* Blackst. Com. vol. II, page 441. _ : | 

‘+ Browne's Civil Law, vol. I, page 229. ~ ag 

t See Prin. of Gifts, page 51, §§.13, and‘ Prec. of Gifts, pace 224. 

§ Alldonations, whether by the wife to the husband, or by the husband 
to the wife, are both by the Roman Law and ours, revocable by the donor: 
ne conjuges mutuo amore se Spolient, 1. 1, de don. int. vir § uz.; but if 
the donor dies without revecation, the right bepomes absolute. “Aright 
may be revoked, not only by an: éxplicit revocation, but tacitly, hy: after- 
wards conreying, to. qpather she subject of. the donation, or by charging 
it with @ burthen in favour of @ third party; but in so far as the sub- 
ject is not burthened, the donation subsists: Though the deed should 
be granted neminelly,-or-in trust, toa third party,-it.is subject.to revo- 
cation, if ite genujne; effect be to conxey.a gratuitqus right from one 
simulate: concipitur.--Where the ‘do nation ‘is, net, pure, it is.not sub- 
ject to: revocation: « Thas, a; graak madé: by, the hygband, in conse- 
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quence: of the naturel obligatien shat lies upoy him, to. provide for Kis 
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revocable, ia:tte, far agit exeeeds the measurp-of.a 
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ditties ifferenc be found ‘to. exist. It should: 
er,;:be mentioned; thitt though gifts to. 
tions are.generally: irrevocable, yet’a' gift from a father 
to, his minor:son is“révocable atthe pleasure of the 
former... Thé right of a husband:to revoke a gift to his 
wife, and vice versd, does not appear to be eco nized: as 
‘itis in the Roman and Scottish Laws. 

The disposition of a testator being legally restricted 
to. one third of his. estate, but little uncertainty can 
exist on the doctrine of wills and testaments. If the lega- 
cies exceed the amount above specified, the will is con- 
sidered inofficious, and its provisions will be carried 
into effect pro tanto only. The law of Scotland also res- 
tricts a person, who leaves a widow and children, from. 
disposing of more than a third part of his moveable pro- 
perty by will.* Nuncupative and written wills. are of. 
equal validity, and the same degree of evidence is re- 
quired to prove them as is necessary to the establishment 
of any other ordinary transaction between man and man. 





rational settlement. Neither are remuneratory grants revocable, where 
mutual grants are made in consideration of each other, except where an 
onerous ‘cause is simulated, and a donation ay intended.—Erskine’s 
Principles, page 77. | 
* If a person deceased leaves a widow, but no child, his testament, 
or; in other words, the goods in communion, divide in two; one half 
goes to the widow, the other is the dead’s part, i.*e. the absolute pro- 
perty of the deceased, on which he can test, and which falls to his next 
of kin, if he dies intestate. Where he leaves children, one or more, but 
no widow, the children get one half as their legitim ; the other half is the 
déad's part, which fails also to the children, if the father has not tested 
ifhe leaves both widow and children, the division is tripartite ; 

the wife. takes one third by herself; another falls, as legitim to-the chil- 
dren, equally among them, or even to an only child, though he should 
succeed to the heritage; the remaining third is the dead’s pait.—. 


"Principles, page 418. 


Preliminary Remarks. XxQii 


| The latitude granted :by: the permission of polygamy, 

and the apparent faeility;of: divorce, are not, it must be 

admitted, accordant with the :strict principles of impar- 

tial justice ; S but. the -evil, ‘1. believe, exists chiefly in 
theory, and but lit¢le inconvenience is-féund to follow it 
in practice. It is remarkable with, what tenderness the 
rules relative to marriage and parentage are framed. Mr. 
Evans, in his Appendix to Pothier, treating of hearsay evi- 
dence, observes, ‘‘ there is a disinclination to bastardize 
issue, which is sometimes perhaps carried too far. When 
parties are actually married, and there is no impossibility 
of the husband being the father of the issue of the wife, 
every consideration of decency and propriety repels the 
admission of evidence to. the contrary; but when the 
question is, whether a person wag,or was not born during 
wedlock, it should. be recollected: that the interests of 
justice are concerned in preventing one, who is really a 
bastard, from usurping the rights of the legitimate mem- 
bers of the family; and there is no particular reason of 
public policy which requires that those who have the 
real rights in their favour should meet with peculiar 
obstacles in substantiating the proef of usurpation.”* But 
the Moohummudan lawyers carry this disinclination much 
farther: they consider it a legitimate course of reason- 
ing, to infer the existence of leaain ‘from the ® proof of 
cohabitation. 

None but children who are in the strictest sense of the 
word spurious are considered incapable of inheriting the 
estate of their putative fathers. The evitlence of persons 
who would, in other cases, be considered’ incompetent 
witnesses is. admitted to Prove wedlock, and,. in short,. 


. Vol. II, page P):) 
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where, by any possibility,:s marriage ‘oie be presumed, 

the Law will rather do so:than -bastardize the issue; and, 

whether a marriage be simply voidable or void ab tnzdio, 
the offspring of it will be deemed :legitimate. Much 
misconception exists, I imagine, however, relative to the 
Moohummudan Law on the subject of legitimate and 
illegitimate issue, and it seems generally supposed that, 
agreeably to its provisions, no person can be considered 
abastard. The learned Sale observes, that ‘‘ among the 
Moohummudans the children of their concubines or 
slaves are esteemed as generally legitimate with those of 
their legal and ingenuous. wives, none being accounted 
bastards except such only as are born of common women, 
and whose fathers are unknown.” This, I apprehend, 
with all due deferenge, is carrying the doctrine to an 
extent unwarranted by Law, for where children are 
not born of women proved to be married to their fathers, 
or of females, slaves to their fathers, some kind of evi- 
dence (however slight) is requisite to form a presumption 
of matrimony. The mere fact of casual concubinage is 
not sufficient to establish : legitimacy, and if there be 
proved to have existed any insurmountable obstacle to the 
marriage of their putative father with their mother, the 
children (though not: born of commen women) will ‘be 
considered bastards to all intents and purposes. Another 
learned author also, citing the law of Solon, that a bas~- 
tard shall not be deemed next of kin, nor any relation be 
supposed between him and the proper sons, proceeds to 
state; ‘‘ on the -gentrary, amongst the Mahometans, as to 
the point of sharing the father’s estate, there is no differ- 
ence observed between the sons ofthe. wife, the concu- 
bine, or the servant maid;” whereas, in point of ‘fact, the 


Preliminary x=y 


marriage of a free woman, proved or presumed, is the 
only ground for considering her: issue; legitimate.* It 
must be admitted, at the same time, that.there is no 
more difficulty in establishing a marriage by the Moo- 
hummudan than by the Scottish -Law, according. to 
which, though no formal consent shauld appear, mar- 
riage is presumed from the cohabitation, or living toge- 
ther at bed and board of a. man and woman who are 
generally. reputed husband and wife.¢ Marriage also, 
according to this Code, is.entirely acivil contract. In. 
answer to the question as to whether 1t was necessary: 
for a marriage to. be celebrated by a Kazee, the law 
officers attached to the Provincial Court of Bareilly de- 
livered an. opinion, on the 19th of April 1823, suggesting 
the expediency of the observance of this form, rather than 
its necessity. Theystated, for instance, that silence is an 
argument of consent, on. the part of a-woman, only when 
she is addressed by her near guardian or by the Kazee, 
of which point of Law illiterate persons might not be 
aware, and that.where the bride does not appear in per- 
son, which is usual in this country, it is requisite that 
her agent should prove his commission to act on her: 
behalf by witnesses, in the presence of a Kazce. One. 
grand distinction between the Moohummudan Law and 
our own, and in which the‘former resembles the Civil 
Law, is that, according to it, the husband and wife are 
considered as distinct;.persons, who may have separate 
estates, contracts, debts, and injuries. 


*Puffendorf, book IV, chap. xi, 4§ ix. 
+. Erskine’s Principles, p. 67... 
4, Browne’s Civil Law, vol. I, p.. 37. 


Yémidini in’ the custody’ of his mother, atid in 

Wefault, in that of sdine “other female: relation” and 

|; in the Aidaya, in'treating of this custody, some 
‘danger seems to be ‘apprehended from trusting a minor 
with one'who, though sufficiently near in point of rela- 
tion to inherit the estate, is not near enough to entertain 
any very strong affection for his ward. Itis stated in page 
387, vol. 4, “‘If there be no woman to whom the right 
of Hazdnit appertains, and the men of the family dispute 
it, in this‘case the nearest paternal relation has the prefe- 
rence, he being the one to whom the authority of guar- 
dian belongs: {the degrees of paternal relationship are 
treated of in their proper place) but it is to be observed, 
th&t the child must not be entrusted to any relation 
beyond the prohibited degrees, such as the Afawila, or 
emancipator ofa slave, er the son of the paternal uncle, 
as in this there may be apprehension of treachery.” This 
principle of entrusting the guardianship to an heir, has 
not wanted its advocates. Lord Macclesfield condemned 
the opposite rule, and declared it not to be grounded 
upon reason, but to have prevailed in barbarous times, 
before the nation was civilized.* Solon, it appears, was 
of the same opinion with the English lawyers; Lycur- 
gus with the Roman.t The Regulations of Government, 
however have, (as far as the guardianship of the person is 
concerned) seemed to adopt the maxim of English Law, 
that “to commit the custody of an infant to him that is 
next in succession 1s guast agnum committere lupo ad devo- 


od Bleckst. Comm.. Note to page 461, vol. I. 
+ Browne’s Civil Law, Note to page 89, vol. L. 
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** and, consequently, they ‘are distinctly 
cluded from ‘the trust by Section II, Reg. I, of 1800, 
which declares, that ‘‘ the guardianship is in no instance 
to be entrusted to the legal: heir of the ward, or other 
person interested in outliving him.” The.good sense of 
the Law of Charondas is recognized, who separated the 
care of the person and estate, giving that of the latter 
to the next heir.f By Section VIII, Reg. X, of: 1793, 
it was enacted, that, in the selection of a manager, 
preference should be given to the legal heirs of the 
esiate; and although that rule has been rescinded, and 
it is now no longer obligatory to show such preference, 
wh-re better managers may be procurable, yet the prin- 
ciple of the rule remains unchanged, and the heal 
heirs are still, at least equally eligible with other per- 
sons. The Regulations{ of Government also, by de- 
fining the age at which persons shall be held to have 
attained majority, have precluded the occurrence of many 
dis putes which might arise, were this circumstance to be 
judged of by the indefinite criterion of Moohummudan 
Law; a criterion more fallible even than that of the habi- 
lity || of the civilians. The rules relative to guardian and 


“ Blackst. Comm. page 461, vol. I. 

+ Browne’s Civil Law, Note to page 89, vol. I. 

t By Section 2, Regulation 26, 1793, the minority of both Moohum- 
mudans and Hindoos is declared to extend to the end of the eighteenth 
year. | 

{| Liberantur tutel4 masculi quidem pubertate. Puberem autem Cas- 
stant quidem eum esse dicunt qui habitu corporis pubes apparet; id 
est, qui generare potest. Proculetz autem, eum qui quatuordecim an- 
nos explevit. Verum Priscus eum puberem esse in quem utrumque 
concurrit, et habitus corporis et numerus annorum. Pandect. Justin. 
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cimen of, the arguments and devices not unfrequently, used 
to ‘mislead, . ‘and fo >. perplex. the. simplest: question. | 7 he 
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two: principal quotations, which are in support of his 
opinion, are extracted from the Jamiooroomeez and the 
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is’ the very essence of the sentence, is twice omitted; F 
and it is solely from the use of that word, which siv- 
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Question:—Legally, by how many means is the right of property over 
male and female slaves acquired? 

- Answer :—The original condition of man is freedom, and, in the 
opinion of the generality of lawyers, mankind becomes a subject of 
property, solely by reason of infidelity and residence in an hestile 
country, joined to the fact of subjugation. When infidelity and resi- 
dénce in an hostile’ country are united in the same individual, all 
the qualities of neutral property attach to him. But, as the pro- 
-prietary right to neutral prpperty depends on subjugation, they con- 
tinue without proprietors, until they are appropriated, in like manner 
as dominion is established over other property, such as crass, trees, 
herbs, &c. &c. as is laid ‘down in the Jami oo roomooz and other 
authorities; “ infidels are slaves in an hostile country, although not 
the property of any “individual.” * It is proved therefore that infidels 
in an hostile country are neutral ‘property, and that the proprietary 
right to them depends.on subjugation; but subjugation may be accom- 
plished by various means, One mode is when a Moohummudan ruler 
conquers an infidel city 4nd makes captive its inhabitants, in which 
case he is at liberty either to kill or enslave them, as is laid down in the 
Hidaya ; “if an Jmam conquer an infidel country by force of arms, he 
is at liberty either to slay the captives, or to enslave them.” When 
they are made slaves all the a of property attach to them, and 
they become subjects of purchase sale, inheritance, and all other 
legal contracts, in the same manner as other property. The offspring 
also of female slaves whom their masters may have given in marriage, 
are the property of their masters. A second mode is when the inhabi- 
tants of one hostile country subjugate those of another and make them 
prisoners; in such case proprietary right is established, as is laid down 
in the Futtih ool gudeer, the Aulumgeeree and the Hidaya; “if infidels 
of Turkistan conquer infidels of Rome and make captives of them or seize 
their property, they are the rightful proprietors; and if Mussulmans 
should afterwards conquer those infidels of Turhkistan, whatever proper- 
ty of the infidels of Z@ome they may find with those infidels of Turkis- 
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nifies viet. arms, that.any support is derived to the 
doctrine, of infidels taken by robbery, being slaves in the 
Ia ce SETS LIAN IRIE, See Ser aa SE A 


tan, is lawful to them.” A third mode is when the king of an hostile 
state, having séized men and women, sends them from his own country 
as presents toa Moohummudan king or other person of distinction; in 
such case proprietary right is established, as Mokawkus, the governor of 
Egypt, sent Mary the Copt from Alexandria as a present to the Prophet, 
who treated her asaslave. A fourth mode is when a Moostamin, hav- 
ing gone inte an hostile country, submits to the form of marriage with an 
infidel woman, and pays the amount of her dower to her guardians, and 
brings her out of that country by force and arms; in such case propri- 
etary right is established, as is laid down in the Futtih ool qudeer and 
other authorities; “ if a person marry an infidel woman in an hostile 
country, and then forcibly bring her into a Moosulmaun territory, the 
marriage will be good and she will become a subject of sale.” A fifth 
mode is when a Moosulmaun enters a hostile country under protection, 
and purchases from one of the inhabitants of that country his sonor 
daughter, in such case proprietary right is established, as is laid down in 
the Jami oo roomoz and other authorities: “if a Moosufmaun enter their 
country under protection, and purchase from one of them his son, and 
and then bring him forcibly into a Moosulmaun territory, he becomes 
the proprietor of him; but the generality of lawyers are of e of opinion that 


the purchaser is not proprietor of him in his own country, an and this is the 


correct opinion.” A sixth modeis when a Modsulmaun or an infidel alien 
enters a hostile country, whether with or without protection, and takes 
an inhabitant of that country either by theft or plunder, and brings him 
either into a Mochummudan or into another country, in such case pro- 
prietary right i is established ; as is laid.down in the Ibrahim Shahee, the 
Sirajyak, and other works ; ; “if a MoStulmaun enter an hostile country 
under protection, and having taken a boy by robbery bring him to us, the 


boy will bea Moohummudan: the contrary would be the case if hehad 
purchased, and then brought him ont, in which case he would continue 


of his own: religion. .. It is not mentioned in the case first put, whe- 


ther the boy should be considered free or a slave. Itis fit however 


that he shouldbe considered a slave. I heard my preceptor Iftikhar ool 
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legal acceptation of the term; the exertion of such force 
being held by some authorities to constitute isteela or 


this it would follow that a person 80 taken is nota slave, but the received 
opinion \is that he is a slave, inasmuch as the cause of proprietary right 
is the taking vt et armis,.which the term “robbery” may imply.” The 
seventh mode is when an infidel alien entersa Meohummudan territory, 
without seeking protection, and a Moosulman seizes him, in which case 
he is the property of the whole Moosulmaun community; as is laid down 
inthe /brahim Shahee and other works; “if an infidel alien enter a Moo- 
hummudan territory without protection, and a man seize him, he 
becomes the property of the whole community of Moosulmauns; and, 
according to the opinion of Yoosuf and Moohummud, he belongs to the 
seizer alone. If, by any one of these various modes of subjugation, the 
inhabitant ofan hostile territory come into the possession of a Moohum- 
mudan, he will be subjected to the laws of slavery, even though no holy 
war be waged against the infidel country; and, as in most countries, 
particularly in Hindostan, holy wars have ceased to be waged, the 
practices of purchase-.and sale, and the. other modes of subjugation 
abovementioned prevail. Some lawyers also have maintained the validity 
of the sale of freemen in difficulty and famine, ag is.laid down in the Fu- 
tawa Itabeeya, the Zukheera, the Moheet and other authorities; “ Moo- 
hummud was interrogated | relative to the case of a freeman who sold 
himself from fear of perishing through famine: ‘he replied, that the sale 
of himself by a freeman, under such circumstances, is allowable, but 
not otherwise. He was further questioned as to whether connexion 
with a female, sold under such circumstances, was legal: and he replied 
in the affirmative, and that the parentage of the offspring would be 
established in the father.” It ig stated in the Mooheet that the sale 
of a freeman is not allowable unless he be unable to discharge a debt 
which is due from him, or unless he be distressed, being involved in dif- 
ficulties which endanger his existence, or be reduced to such an extre- 
mity as would justify his eating carrion (in which instances it is lawful) 
because in the time of Joseph, men were in the habits of selling them- 
selves. It is laid downin the Futawa Mokhtusuri Shafee, that it is al- 
lowable for weavers, coblers, and certain other desariptions of infidels, 
to sell their own persons, even though not in time of famine or difficulty, 
conformably to usage: ‘for the usage of each country is different, 
and the peculiar usage, whatever it may be, is allowable.” On this 
authority many lawyers have given opinions as to the validity of pur- 
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bjugation The Story of Mary the Copt is quite out 
as it is notorious that Moohummud had many 


chase and sale by the infidels.of this:country, and by the mountaineers 
of their own persons and of their wives and children, should it be cus- 
tomary and not objected to among trem: and sab os sold are 
also legal slaves. 

* I cannot perhaps better verify this assertion shes by quoting an 
extract from a note of the learned Sale on the chapter of the Koran 
which was revealed to enable Moohummud to absolve himself from an 
engazement which he had made to ‘refrain from cohabiting with the said 
Mary, “ Mohammed having lain with a slave of his, named Mary, of 
Coptic extract, (who had been sent him as a present by Al Mokawkas, 
governor of Egypt,) on the day which was due to Ayesha, or to Hafsa, 
and as some say, on Hafsa’s own bed, while she was absent, and this 
coming to Hafsa’s knowledge, she took it extremely ill, reproached her 
husband so sharply, that, to pacify her, he promised with an oath, 
never to touch the maid again (2); and to free him from the obligation 
of this promise was the design of the chapter. I cannot here avoid 
observing, as a learned writer (3) has done before me, that Dr. Prideaux 
has strangely misrepresented this passage. For having given the story 
of the prophet’s amour with his maid Mary, a little embellished, he pro- 
ceeds to tell us, that in this chapter Mohammed brings in God, allowing 
him, and all his Moslems, to lie with their maids when they will, not- 
withstanding their wives : (whereas the words relate to the prophet only, 
who wanted not any new permission for that purpose, because it was 
a privilege already granted him (1), though to none else:) and then, to 
shew what ground he had for his assertion, adds, that the first words of 
the chapter are, O prophet, why dost thou forbid what God hath allowed 
thee, that thou mayest please thy wives¢ God hath granted unto you 
to lie with your maid-servants (2). Which last words are not to be found 
here, or elsewhere, in the Koran, and contain an allowance of what is 
expressly forbidden therein (31); though the doctor has thence taken oc- 
casion to make some reflections which mizht as well have been spared. 
I shall say nothing to aggravate the matter ; but leave the reader to ima- 
gine what this reverend divine would have said of a Mohammedan, if 
he‘had caucht him tripping jn the like manner.” It is written also in 
the Kordn, ‘‘O Prophet, we have allowed thee thy wives unto whom 
thon haat given their dower, and also the slaves which thy right hand 
possesseth, of the booty which God hath granted thee,” on which Sale has 
observed itt a note, “It is said, therefore, that the women slaves which he 
should buy are not included in this grant.” Sale’s Koran, vol. II, page 281. 
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privileges which are denied to the votaries of his religion. 
Without further comment I leave the reader to judge of 
the animus which dictated the misquotation. | 

Of those who can legally be called slaves but few at 
present exist. In the ordinary acceptation of the term, 
all persons are counted slaves who may have been sold 
by their parents in a time of scarcity, and this class is 
very numerous. Thousands are at this moment living in 
a state of hopeless and contented, though unauthorized, 
bondage. That the illegality of this state of things should 
be known is certainly desirable. The law may interpose 
its authority in cases of peculiar hardship and cruelty. 
I believe, however, it will be found, that there is little 
moral necessity for such interposition. In India (gene- 
rally speaking) between a slave and a free servant there 
is no distinction but in the name, and in the superior in- 
dulgences enjoyed by the former: he is exempt from 
the common cares of providing for himself and family: 
his master has an obvious interest in treating him with 
Jenity, and the easy performance of the ordinary house- 
hold duties is all that is exacted in return. The impor- 
tation of slaves by sea has been prohibited, and human 
beings, it may be hoped, have, in this quarter of the 
world, ceased to be commodities of merchandize. The 
sales of children, which do take place, are (setting aside 
the fact of their illegality) devoid of all the disgusting 
features which characterize the Slave Trade: they are 
not occasioned by the Auri sacra fames, but by absolute 
physical hunger and starvation; and the morality must 
be rigid indeed, which would condemn as criminal, the 
act of a parent parting with a child, under circumstances 
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which: render the sacrifice inns an to the preserva~ 
tion of both.* 

» Slaves, in the legal. acceptation of the term, are cer- 
tainly considered merely as things: they are subject, as 
other property, to the common Law of Inheritance; and 
they cannot be manumitted to the prejudice of heirs or 
creditors: they may, by special licence, be allowed to 
trade, but, Seoeee speaking, they have no oe rights 


or capacities. 
The; rules. relative to endowments are —s of at- 


tention: under the existing regulations, it is true, that 
a check has been put to appropriations of land for pious. 
purposes ,;.but there still remam many ancient endow- 


* Since writing the above I have met with some observations of 
Mr. H, T. Colebrooke in the third volume of-Mr. Harington's Analysis, 
pages 745 and 747, which so fully justify the opinion [have ventured to 
express, that I cannot resist the gratification of quoting them here, “ In- 
deed, throughout India, the relation of master and slave appears to im- 
pose the duty of protection and cherishment on the. master, as much 
as that of fidelity and obedience on the slave : and their mutual conduct 
is consistent with the sense of such an obligation; since it is marked 
with gentleness and indulgence on the one side, and with zeal and loy- 
alty on the other. During a famine, or a dearth, parents have been 
known to sell their children for prices so very inconsiderable, and little 
more than nominal, that they may, in frequent instances, have credit 
for a better motive than that of momentarily relieving their own neces- 
sities, namely, the saving of their children’s lives, by interesting in their 
preservation persons able to provide nourishment for them. The same 
feeling is often the motive for selling children, when particular circum- 
stances of distress, instead of a general dearth, disable the parent from 
supporting them. There is no reason to believe that they are ever sold 
from mere avarice, and want of ngtural affection in the parent: the 
known character of the people, and proved disposition in all the domes- 
tic relations, must exempt them from the suspicion of such conduct: 
but the pressure of want alone compels the sale, whether the immediate 
impulse be consideration for the child, or desire of personal relief.” 
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scattered over different parts of India, which the 
liberality of the British Government has permitted to 
continue devoted toa the purpeses designed by their 
founders. The authority which the State has reserved 
to itself over these institutions is merely intended for the 
purposes of preservation, and is consistent with what the 
Moohummudan Law itself permitted to the ruling power.* 
The rules relative to debtors, in general, are extremely: 
lenient: perhaps the most prominent instance of this,. 
which can be cited, is the case of several persons con- 
tracting a joint obligation in fawour of another. As the 
principles of the Moohummudan Code exactly coincice 
with those of the Civil Law, I cannot exemplify the 
rules on the subject more effectually than by extracting 
the following passage fram Pothier, ‘‘ Solidity may be 
stipulated in all contracts of whatever kind; but regu- 
larly, it ought to be expressed; if it is not, when several 
persons have contracted an obligation in favour of another, 
each is presumed to have contracted as to his own part. 
And this is confirmed by Justinian in the Novel (99). 
The reason is, that the interpretation of obligations is 
made, in cases of doubt, in favour of debtors, as has been. 
shewn elsewhere. According to this principle, where an 
estate belonged to four proprietors, and three of them 
sold itz solzdo, and promised to procure a ratification hy 
the fourth proprietor, it was adjusted that the fourth, by 
ratifying the sale, was not to be considered as having sold 
in solido with the others: for, although the three had 
promised that he should acagde to the contract. of sale, 


* See Prin. Endowments, pages 69, 70 & 71, and Regulation 
$810, for the due appropriation of the rents and produce of lands granted 
or the support of mosques, temples, colleges, and otirer purposes, &c. 
f 
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it was not expressed that he should accede in 
Numerous other examples might be adduced ‘to show 
that the Law leans entirely in favour of those against 
whom a claim may be made, and who may have commit- 
ted no wilful wrong. This system, if not in all cases re- 
concileable with strict justice, is at least captivating, 
from the apparent benevolence of the motives by which it 
is governed. 

The rules relative to the pursuit of remedies by action 
do not seem to reguire particular comment. Superseded 
as they have been by the Regulations of Government, 
they are now rather matter of curiosity than utihty. 
Their provisions more nearly assimilate to those of the 
Civil Law than ourown. Thus, the oath of the parties, 
or their refusal to swear, constitutes one mode of arri- 
ving at judgment, in default of better evidence.t A 
defendant may plead the general issue, and at the same 
time adduce special matter to evade the plaintiff's claim. 
If the special matter so pleaded be such, that, by the 
failure to prové it, the claim of the plaintiff would not be 
established, the onus probandi does not rest with the 
defendant ; although, by the proof of it, the claim of the 
plaintiff would fall to the ground, for it is a maxim, that, 
“er tncumbit probatio qui dicit non qui negat.”t But 





* Vol. I, page 147. 

+ In speaking of the defects of the Common Law, Mr. Justice Black- 
stone observes, ‘“‘ The principal defects seem to be, first, the want of 
a complete discovery by the oath of the parties. This each of them ia 
_ now entitled to have by going. qrough the expence and circuity of a 
court of equity; and therefore it is sometimes had by consent, even in 
the courts of law.” Vol. 3, aa 381. 
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where the special plea is such, that, by thefailure to prove 
it, the claim of the plaintiff would be established, the onus 
proband: rests with the defendant. -As-if, in case ofa 
debt upon.contract, the defendant were to plead ‘‘ nihel 
debet,” and at the same time to alledge the poverty of the 
plaintiff to have been such as to be incempatible with 
his demand. Here, if he failed to prove the latter alle- 
gation, the claim of the plaintiff would nevertheless re- 
main to be proved; and, to put the defendant therefore to 
the proof of it would be mere waste of time. But if he 
were to plead ‘‘ solvit ad diem,” the onus probandi would 
rest with him, because here, on failure of proof, the claim 
of the plaintiff would be established. 

Tt isa general rule, that no claim is admissible which is 
repugnant to a former admission of the claimant, and 
which cannot consistently stand with such admission; for 
instance, a person having admitted that a certain article 
was the property of another, cannot afterwards claim 
such article on the plea of his having purchased it at a pe- 
riod antecedent to that of his having made the admission; 
nor can a person, having adduced a claim to property, 
either in virtue of purchase or of mbheritance, subse- 
quently claim the same. property in virtue of alledged 
gift, though if the claim in virtue of gift had been prior 
in point of date, a subsequent claim, either of purchase 
or of inheritance, would have been maintainable.* - 





* Asidid not deem the points of Mohummudan Law, cogtained in 
this and the following passages, to be..of suth -prominent importance 
as to warrant their admission amongghe principles, the authorities for 
which have been separately laid down, I think # better to cite, as I go 
along, the original text, and the following extracts fram the Futawae> 
t-ffummadee. and other works, will serve to show that the doctrines 
here laid down are conformable to the law.pf which Iam treating; 
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- ‘Hf a petson claim the. proprietary right to any thing, 
specifying a date from which his right began to accrue, 
and the party in possession plead proprietary rightin vir- 
tue of purchase, also specifying a date from which his 
right began to accrue, for instance, if A sue B for a house 
in the possession of B, stating that he (A\ aequired the 
right to ita year ago, and B adduce evidence to prove 
that he purchased it from C two years ago, this evidence 
will not avail B, because he merely stands im the place 
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of C, whose proprietary right to the house it is necessary 
to prove before the transfer can acquire validity; and 
inasmuch as the possession of the purchaser rests .on the 
same title as that of the seller, the case is the sameas if A 
had sued C originally; in which case the evidence of A 
would have been entitled to preference; it being a maxim 
in law, that evidence is wanting to prove aright not primd 
facie apparent, and between the person in possession and 
the person out of possession, the evidence of the latter is 
entitled to preference, his title not being prwad facie the 
more. apparent. This rule is universally admitted to 
apply if A and B had not specified dates, or if they 
had specified the same date; but if they specified dif. 
ferent dates the evidence of the claimant who as. 
serts the prior date should, according to one opinion, 
be received in preference, whether he be in or out of 
possession.* IfC claim property in the possession of B, 
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which he (B) had purchased from A, alledging that A had 
previously farmed or.pawned it to:him,.no action will 
lie against B until C preduce A, and prove his assertion 
against him; and if A bring an action against B for pro- 
perty in the. possession of the latter, and B plead that 
the property belongs to C from whom he had received it 
in pledge or the like, this is a sufficient answer to the 
claim; but if A’s claim be founded on any act done by 
B, for instance, if he alledge that B had stolen or usurped 
the. property, it is not sufficient that B plead his having 
obtained the property from a third person, .because here 
a specific act is alledged, independently of the question 
of proprietary right, which is quite distinct; fora person 
not in possession might be charged with it, whereas, in 
a claim of proprietary right, an action against the party 
‘In possession alone is maintainable.* If A sue B for pro- 
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perty, of which B is in possession, and B reply that he 
had purchased it from A himself, analogy would suggest 
that B be immediately dispossessed of the property, be- 
cause he admits the fact of the property having belonged 
to A, and adduces a new claim by purchase on his own ac- 
count; but by a more favourable construction (which is 
always preferred to analogy) the rule of practice is, that 
B should be continued in possession for three days, on 
security, to enable him to adduce proof ef his allegation.* 
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being sued for @ debt, angwer that he owes 
it, but that it was contracted. in gambling, or by other 
unlawful means,.his evidence to this plea. should be re- 
ceived, if be have any, and if he have ne evidence, his 
denial en oath should. be credited, because his admissian 
of the debt-was coupled with a plea which avoided it.* 
In the case of any specific artiele claimed fram the estate 
of a person. deceased, one of the heirs may defend the 
suit; but net if the specific article claimed be not in the 
possession of the heir against whom the action is brought. 
It is different in the case of a debt, as in such case one 
heir may defend the suit, even though he may have no 
assets in his hands.t If a person having sold some 
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property to anothet, afterwards’ desira-to reacind the 
contract, on the plea of his not having been autho- 
rized to make: it, his claim is inadmissible; because 
the fact of his having entered into the contract is 
proof against him of his admission, wither: ‘that. the 
property was ‘his own, er that hehad due authprity to 
make the sale, and, under stich circumstavces, he cannot 
be permitted to adduce evidence which wauld: be repug- 
nant to his own admission; nor-can he put: the defendant 
to his oathin this case, if he have no evidence; because 
the taking of evidence, on the part of the plaintiff,:and the 
admiaistration of an oath to a defendant, are. consequent 
to the admissibility of a claim, but the claim itself is in 
this instance inadmissible.*- In cases of deposit; -gene- 
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rally, where’ there is a dispute either about the restoration 
or the loss of the article deposited, the presumption is in 
favour of ‘the depositary, and his assertion and the evi- 
dence:adduced by him are entitled to preference in mat- 
ters simply of trust, where no responsibility would be 
mcurred in the event of the proof of the allegation; but 
if the allegation be of such.a nature as would leave res- 
ponsibility attaching to the ‘depositary, notwithstanding 
the proof of the plea, the evidence which he adduces for 
his own acquittance should be preferred, but not his 
assertion; for instance, where there is no evidence, if a 
depositary were to plead that he had returned the deposit 
by a member of his own family, his assertion on oath 
should be credited, but not if he pleaded that he returned 
it by astranger; because, it is lawful for a depositary to 
entrust a deposit to the members of his own family, but 
not to strangers.* If the proprietor of a deposit desire 
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the depositary to-deliver it to his (the proprietor’s) 

ther, and on the brother coming to take: it accordingly, 
the depositary tell him to’ come again for the purpose of 
receiving. it, and on ‘the brother’s return ‘he tell him that 
the property, was lost before he came for it. the first time, 
the presumption, will be against the depositary,’ and he 
will be responsible for the value of. the deposit, from the 
manifest inconsistency of the latter assertion.. If the 
proprietor of a deposit desire the depositary to deliver 
it to a third person, and the depositary assert that he had 
done so, the person specified, and the proprietor both 
denying his assertion, the. presumption will be in favour 
of the depositary, and his assertion on oath: is to be cre- 
dited; but the third person ts nevertheless not to be held 
responsible. If, however, the proprietor deny having 
desired that the property should be delivered to a third 
person, the presumption will be in his favour, his assery- 
tion on oath is to be credited, and the depositary should 
be held reponsible. So, also, if the third person admit 
having received the deposit, but state that he had lost it, 
and the proprietor deny having commisstoned the third 
person to receive it, the presumption will be in favour of 
the proprietor, and the depositary will be responsible ; 
nor will he have any remedy against the person to whom 
he delivered the deposit, unless that person had became 
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his dufety for the purpose of indemnifioation.* If a ctedi- 
tor send a third petsdn to his ‘debtor's receive tha amount 
of the debt due to-him, and the messenger having realized 
the amount: from the debtor, alledgé that he had paid 
it over thé creditor, and the creditor deny having received 
the amount, in this case the presumption will be in fa- 
vour of the messengeér, whosé assertion on oath should be 
a and the debtor should pe freed from his ee 
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tion; but if the messenger, .having received the amount 
from the debtor, alledge that he lost it on his way back 
to the creditor, the loss. will fall on the debtor; . ecause it 
was at his option to trust or. not to trust the messenger 
sent by the creditor, whose property it cannot be said to 
be, until it come to hand.* Ifa person, with whom pro- 
perty was left in deposit, assert that. he .gave it back to 
the proprietor at a certain place on a certain day, in this 
case it is not permitted to the proprietor to bring evi- 
dence that the depositary, on the day indicated, was not 
at the place where he alledged the re-delivery to have 
occurred; but he may bring evidence to the fact of the 
depositary’s having acknowledged that he was at another 
place.t Ifa borrower and lender (ofa herse for instance) 
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dispute as to the time for which it was to be lent, or the- 
place to which.it was to go, or the burden which it was: 
to earry,*the presumption is in favour of the lender, and 
his assertion on oath should be credited; and if a bor- 
rower have used articles borrowed, in acertain way, and 
plead that he had the permission of the lender, who de- 
nies the assertion, in this case, also, the presumption is in 
favour of the tender, and the borrower will be answerable. 
for any damage sustained, unless he can adduce evidence 
to prove the permission of the lender.* 

If a person claim property, on the plea that he had de- 
posited it with another, and the defendant deny having 
the deposit, and the claimant afterwards adduce evidence 
to prove that he had actually deposited the property 
with the defendant, it is still open to the defendant 
to plead that the deposit was destroyed or returned; 
because these two pleas can both consistently stand, 
but he cannot plead under such circumstances that he 
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never received the deposit, as that would contradict 
what had already been proved.* The answer of a de- 
fendant, though proved, may be repelled in certain cases 
by the rejoinder of the plaintiff; far instance, if a per- 
son sue another for a debt, and the defendant plead 
that the plaintiff had remitted it, and prove such plea, 
and the plaintiff subsequently bring forward evidence 
to prove that the defendant acknowledged the debt, 
he will be compelled to pay, if he made no mention of> 
the acknowledgment in his answer, as then the remission 
may be presumed to have been made on account of ano- 
ther debt; but it is sufficient for a defendant to prove that 
the plaintiff, who claims property in his (the defendant’s) 
possession, had solicited the gift of such property.t 
Similarity of hand-writing is not much respected as 
evidence; for instance, if a man sue ancther for a debt, 
producing a written acknowledgment, which the defen- 
dant denies, the claim should not be adjudged on proof 
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of similitude of hand-writing, but if the defendant admit 
his hand-writing, but deny all knowledge of the con- 
tents of the document, he should not be credited, sup- 
posing the tenor of the writing to be plain, familiar, 
and such as is, used in epistolary correspondence. The 
defendant will. also be responsible, if the document be 
drawn up in legal form, such as a bond or other obliga- 
tion, and if he called persons to witness that he had 
signed to the declaration tberein contained. If aman 
execute a document in the presence of others, and read it 
to them, they are competent to bear evidence against the 
obligor, whether. he desired them to be witnesses or not; 
but even though desired, they are not competent wit- 
nesses, if they are ignorant of the contents of the docu- 
ment. It is a general rule that the entries in bankers 
books should be received as good evidence.* 
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These specimens will suffice, as a general outline of the 
Moohummudan-Law of pleadings and evidgpce, to show. 
that its principles are consistent with equity and good 
sense. It will be seen that, its rules are in unison with 
those of the most approved systems of jurisprudence, 
and that, thut most equitable of all maxims ‘ melior est 
conditto defendentis” receives its due consideration. Their 
preference of male to female evidence (which by the bye 
is not peculiar to-this code*) and other irrational distinc- 
tions are, of Gourse, net attended to in. the piechce: of 
our Courts. | 

I shall conclude these remarks with a few observations 
on the Moohummudan Law of bailment; and first of that 
description of bailment which is termed deposit. This is 
defined to be the delivery of property to another for the 
purpose of preservation; which property becomes a trust 
in the hands of the bailee, who is not responsible in case 
of loss.t| The reason of the rule in favour of depasitaries 
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when the fact cannot be proved without them ; and it is seldom admitted 
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is thus given in the Futawa-i-Hummadee. His under- 
taking to paggerve the property for the proprietor ts a 
gratuitous act of kindness, which should not mvelve 
' responsibility; and although the permitting a loss which 
can be avoided, certainly implies a deficiency of caution, 
yet, entite exemption from culpabihty 1s net necessary, 
im this instance, as it is in a contract mutually beneficial.* 
This however is the general rule, to which there are 
undoubtedly exceptions. A depositary cannot legally 
entrust the deposit to the care of astranger. He should 
not retain it after the proprietor has required him to 
deliver it up. He should not —— deny his pos- 
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session of it, er mix it with bis own: property so that it 
becomes undistinguishable, ner should he qansgress his 
authority by making beneficial use of the property depo- 
sited.* In all these instances he wil be resporsible for 
any loss that may acerue. A depositary will also be 
considered guilty ef transgression if, having been forbid~- 
den so te do, he carry the déposit en. 2 journey, or if he 
unnecessarily take it to a place where damger may 
be apprehended; and, even though the-proprietor may: 
not have forbidden the remeval of the deposit, if it be 
of such a nature as that its carriage would be attended 
with expence. In all these cases he is held responsible.t 
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* 
Gross negligence also induees responsibility, but in 
order to ascertain what constitutes such negligence, the 
customs of the place at which‘the transaction occurred 
should be taken into consideration. For instance, the 
case was put of a depositary, who, having placed the 
deposit in the chamber of an inn, to which there was a 
common court-yard, went out, having fastened the door 
with astring, but not having locked it. In his absence 
the deposit was stolen. Here, im order to determine 
_ whether the depositary should or should not be responsi- 
ble, it must be ascertained whether the mode of securing 
the door, which he adopted, was considered generally safe 
at the place, or whether it was usual to lock the door.* 
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The above rules are equally iiiaiae to every des- 
cription of bailee, with the exception of that relative to 
the removal of the property bailed, which does not ap- 
ply strictly to carriers. 

Hire or locatio, is, according to the Moohummudan Law, 
defined to be a contract of usufruct fora return.* <A 
contract of hire is not valid unless both the usufruct and 
the hire be particularly known and specified. What- 
ever is lawful as a price, is lawful also.as a recompense 
in hire; because the recompense is a price paid for the 
usufruct, and is therefore analogous to the price of an 
article purchased. The extent of usufruct may be de- 
fined by fixing .a term; as in the hire of a house for the 
purpose of residence, or the hire of land for the purpose 
of cultivation. A contract of hire, therefore, stipulated 
fora certain term, to whatever extent, is valid; because 
upon the term being known, the extent of the usufruct 
for that term is also known. Usufruct may also be as- 
certained by a specification of work, as where a person 
hires another to dye or sew cloth for him, or an animal for 
th¢ purpose of carrying a certain burden, or of riding upon 
it a certain distance. Usufruct may also be ascertained 
by specification and pointed reference; as where a person 
hires another to carry sucha particular load to such a par- 
ticular place:” In these examples we find the three sub- 
divisions of this bailment, as laid down by Sir Wm. 
Jones, the locatio conductio rei; the locatto operis faciendi 
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and the locatio mercium vehendarum. With respect to the 
first subdivision, I cannot find that the Moohummudan 
Law makes any distinction between the responsibility of 
an hirer and that ofa bbrrower. - But with respect to the 
two last, the distinction laid down by Sir Wm. Jones, © 
that where skill is required, as well as care, in performing 
the work undertaken, the bailee for hire must be supposed 
to have engaged himself for a due application of the art, 
and the distinction between common carriers and other 
individuals seem to have been adopted also by the Moo- 
hummudan Law. Thus, if a thing perish in the hands of 
a common carrier, while performing his work, he is res- 
ponsible; but not otherwise :* so also, if a taylor, inthe ex- 
ercise of his trade, spoil the cloth entrusted to him, he will 
be responsible for the value of it;+ but if it be damaged or 
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The first of these examples seems to coincide with the doctrine of 
Ulpian, as laid down in the Pandects, and the second to oppose it; 
“ Si quis vitulos pascendos, vel sarciendum quid poliendum ve conduxit 
culpam eum preestare debere, at-quod imperitia peccavit ; culpam esse. 
Quippe ut artifex(inquit) conduxit.” Lib. xix, de loc. con. 

Si fullo vestimenta polienda acceperit, eaque mures rorerint; ex 
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lost, not by meansconnected with the exercise of his trade, 
the taylor would not be held responsible; thus, for in- 
stance, though the cloth was stolen from his house, at a 
period subsequent even to the day on which he had en- 
gaged to redeliver it, no responsibility will attach to him. 
“‘ Actions against mandatartes,” Sir William Jones 
observes, “‘ are indeed very uncommon, for a reason not 
extremely flattering to human nature; because it is very 
uncommon to undertake any office of trouble without com- 
pensation.” This reason, I fear, loses none of its weight - 
among the orientals, and I have not met with any provi- 
sions, ia their law books, which suppose the possibility 
of such an undertaking. 

On the subject of that species of bailment which is 
termed commodatum or Joan for use, I do not find that there 
is much difference of opinion between the Moohummudan 
and the Roman or the English Jaws.* The definition 
given of it in the Skurhi vigaya, and in the Digest of Jus- 
tinian is the same; except that, agreeably to the former 
law, I do not find that any slighter degreé of negligence 
imposes greater responsibility on a borrower than on a 
hirer or a depositary. { Ifa person borrow an animal 
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from another, without any specification of time or place, 
or of the burthen which it is to carry, the borrower may 
take it wheresoever he ae and Joad it with whatever 
he thinks proper. «° - 

If the conjecture of Sir William Jones be correct, the 
Moohummudan Law agrees with the Mosaic in its pro- 
visions relative to the responsibility attached to a bor- 
rower, who is responsible in case of loss, should he at the 
time be out of sight of the thing borrowed.* For in- 
stance, if a person borrow a horse and enter a house; 
leaving the horse in the street so as to lose sight of it, 
and it be lost, the borrower will be responsible for its va- 
lue.t This species of Joan also is distinguished from the 
mutuum or loan for use;{ in which species of bailment, 





* « By the Law of Moses, as it is commonly translated, a remarkable 
distinction was made between the loss of borrowed cattle or goods, 
happening in the absence, or the presence of the owner: for, says the 
divine legislator, “ if a man borrow aught of his neighbour, and it be 
hurt or die, the owner thereof uot being withit, he shall surely make it 
good; butif the owner thereof be with it, he shall not make it good :”” 
now it is by no means certain, that the original word signifies the owner, 
for it may signify the possessor, and the law may import, that the bor- 
rower ought not to lose sight, when he can possibly avoid it, of the 
thing borrowed.” *, 
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t I callit after the Frefich lawyers, loan for use, to distinguish it from 
this loan for consumption, or the mutuum of the Romans; by which is 
understood the lending of money, wine, corn, and other things that may 
be valued by number, weight, or measure, and are to be restored only 
in equal value or quantity.—Law of Bailments. 
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in securitatem debiti; eamque distrahere, ut ex pretio debitum con- 
sequatur. Pand. J ustin. Ab. xx, De Debiguoribas, &c. 
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contraty, he commit the care of it, or resign it in trust, to 
one who is not of his family, he becomes the security. ‘‘If 
& pawnee commit any transgression. with respect to the 
pledge, he must make'reparation to the whole amount of 
the vglue; in the.same manner as in.a ease of usurpation; 
for the: amaount in which the value of the pledge exceeds 
the debt is a trust; and,a transgression with respect toa 
trust, renders the person who commits it liable to make 
gomplete reparation. * . A pledge is insured in the pos- 
session of the pawnee to whatever is the smallest amount 
. the debt'of the pawnee, er the value the pledge bore at 
the time of its being deposited. Thus, if a pledge, equi- 
valent to the amount of the debt, perish in the pawnee’s 
hands, his claim-is rendered void, and he thereby, as it 
were, obtains a complete payment. If, on the contrary, 
the value of the pledge exceed the amount of the debt, 
the excess is in that case considered as a trust, and the 
whole of the pawnee’s claim is annulled, on account of 
the decay of that part of the pledge which is equivalent 
to the amount thereof; and the remainder (the excess), as 
being held in trust, is not liable to be compensated for, 
and consequently the pawner sustains the loss of it. If, 
on the other hand, the value of the pledie be /ess than 
the debt, the pawnee forfeits that part of his claim only 
which is. equal to the value ofthe pledge, and the balance, 
or excess, must be pee to him by the pawner. ” 
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Prelimimary ‘Remarks. ixvii 
' From the above observations. it-wili be seen that simple 
Siciaidiasiee and: (by: parity:‘of, * easoning) mandataries, 
are ‘responsible’ only: in -cqaeiot transgression “OF gross 
negligence, the forsiver: corisittin gia disobeying the in- 
junctionsof: thegpailor; aint unnetessarily' exposing the 
property bailed to'dimget; in refasing to deliver up pos- 
session of it; in- confiding. the care.of it to a stranger, or 
ather overt acts of a similar nature which imply wilful 
wrong; the latter in that total deficiency. of care, which. 
amounts to gross negligence, andwhich musé be judged 
of according to the circumstanceswf each case ; that a 
borrower for use, and a hirer (regarding whom the law 
is the same), are responsible under similar circumstances, 
with this aditional provision, that, :in the case of hired or 
borrowed cattle, the bailee will be responsible, if, at the 
time of their being lost, they were out of his sight, this 
being primd facte evidenete, of gross. negligence; that 
persons hired to perform any work, or to. carry goods. 
from one place to another, ‘will be responsible under simi- 
lar circumstances, with this additional provision, that, in 
the case of professional workmen and common carriers, 
if damage or loss accrue te the property bailed, in the 
exercise of thé vocation, it will be attributed to grass 
negligence ; that a ‘pawnee is answerable, under similar 
circumstances, for the:whole value of the pledge; that 
if the pledge be lost by any means, his ay is extin- 
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guished, if the property’ pawned éqiial or exceed it in 
value: aind fliat a bortower = r colisuription 3 is answerable 
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‘Néw I cannot help: beilié of ‘opinion aa: ‘the whole of 
‘this dectrine is cotisistent with reason and good sense. 
The law WwW, A814id down by Sit Wm. Jones, is, that ‘a paw- 
hee sliall not be discharged, if the pawn be siniply stolen 
from him, but if te ‘be forcibly robbed of -it, without his 
faiilt, his debt shall not be extinguished: He adinits that 
this species’ of bailment is beneficial to the patonee by se- 
curing the payment‘of his debt, and to the pawner by 
procuring him crédit. In other words, the contract is 
mutually and reciprocally advantageous. Surely then the 
contracting parties ought each to be subjected to the 
‘Adie habihties, and it ought to follow, as a necessary 
eonsequence, that if. the borrower was robbed of the 
iorey, the pawnee should lose his debt. This, however, 
~ E-do not find to be any where admitted. The reason of 
the rule in favour of the pawnee seems to be the same as 
that which is assigned for making a distinction between 
the borrowet for use and the borrower for consumption, 
and rendering the latter liable ina case where the former 
is hot; which is, that when money, and other things ca- 
pable of valuation by number, weight, or measure, are 
lent for consumption, they are to be restored only in 
equal value or quantity; and these things, say the civi- 
ao nunquam pereunt id whereas, 1 in loans for use, the arti- 





= Ratio disparitatis, est quod;, qui rem utendam accipit ejus rei in 

specie Gébitor est: Porro obligatio extinguitur rei debite interitu. At 
ig qui nummum accepit non nummutn quos accepit in specie debitor 
est, sed generis | et quentitatis que nunquam péreunt.—Note to Pand. 
. Justin, De actione cummodati directa. 
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cles are to be re-delivered specifically, and .therefore the 
owner must abide the loss if they perish through inevita- 
ble accident. Now the argument seems rather more 
specious than solid. Would it not be more equitable; as 
the specific things cannot be re-delivered, to cause their 
value to be restored? By the opposite.doctrine this ap- 
parent anomaly is introduced, that a borrower. for use, 
who has the entire and exclusive benefit of the articles 
borrowed, shall not,be responsible for an accident, which, 
occurring with a pawnor (who is only a participator with 
the pawnee in the benefit of the transaction) would render 
him answerable. Suppose the case of a man who, having 
five pieces of money which (as being the gift of a-relation, 
or from any other cause) he is unwilling'to exchange, were 
to borrow five pieces from another individual and to leave 
his own five with the lender in pledge, and both the pawnor 
and pawnee were to be robbed of the money borrowed and 
the money pledged in the same night, does it not appear 
rather hardathat the pawnor (who: perhaps derived the 
least benefit from the transaction) should be subjected’ to 
the entire loss? The following case has been cited by Sir 
Wm. Jones; ‘‘ Zaid had left with Amru divers goods in 
pledge for a certain sum of money, and some ruffians hav- 
ing entered the house of Amru took away his own goods 
together with those pawned by Zaid. And the question 
was, whether, since the debt became extinct by the loss of the 
ptedge, and since the goods pawned exceeded in value the 
amount of the debt, Zaid.could legally demand the balance 
of Amru. To which question the great law officer of the | 
Othman court answered, with the brevity Usual on such 
occasions, Olmaz, it cannot be.” Upon this Sir Wm. Jones 
observes, ‘we must necessarily suppose that the Turks 
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are, wholly, unacquainted with the imperial lawe: 9 of By- 
zantium, and that their own rules are repugnant: to8 atural 
justice.”,, Now it is, obviously, to the question. | at the 
objection is made, and not to the answer, wl | 
bitably right, as far as it goes... But wh exe ie the repug: 
‘nancy: to natural justice ‘in declaring: “thd dab. .to be 

extinct.g@a.the loss of the pledge? - Viould pit not be more 

repugnant to justice to make the hare en Das 
which he had already given more hen arapt Estisfaction.? 
And where:is the hardshiy sustained. “by the lender? 

According to the doctrine contained in the law of bail- 
ments; if the lender had retained his money, and had 
derived no benefit from putting it out to interest on good 
security, he would have suffered damnum absque injurid ; 
but having derived such benefit, he can come upon the 
borrower, who derived. only equal, perhaps not so great 
beneftt from the ‘transaction. This would indeed be 
ineonsistent, and, in my humble judgment, not easily 
reconcileable, with natural justice.* I should apprehend 

















* | find the following passage in the lawof bailments, “It may be right 
also to mention that the distinction before taken, in regard to loans, 
between an obligation to restore the. specific things, and a power. or 
necessity of returning others equal in value, holds good likewise in 
the contracts of hiring and depositing : in the first case it is a regular 
bailment, in the second it becomes a debé. Thus, according to Al- 
fenus in his famous law, on which the judicious. Bynkershoek has 
learnedly commented, If an ingot-of ‘silver be delivered to a silver- 
smith to’: make an urn, the whole property is, transferred, and the 
employer is only a creditor of metal equally yaluable, which the 
workmen engages to pay jn a certain shape: the smith may conse- 
quently apply it to his own use; but if it perish, even by unavoidable 
mischance or irresistible violence, he, as owner of it, must abide the, 
loss, atid ‘the creditor must have his urn in due time: It would ‘be 
otherwise, né doubt, if the same’ silver, on aecount of its peculiar fine- 
ness, Or any uncommon metal, according to the whim of the owuer, 
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it is net,the usage in Turkey, as Sir Wm. Jones conjec- 
tures, ‘te gtipulate that ‘* amissio pignoris laberet debitorem” 
such stipulation being expressly declared ney the Moo- 
hummudan ‘Law, null and void.* 

_As I undertaok to furnish a brief outline of the Moo- 
hummudan law of bailments I could nét: have omitted 
that part of it: which relates‘to pawnees. The-doctrine 
in question militates with that laid down in the law of 
bailments as expounded’by: Sir Wm. Jones, and it is 
therefore not without considerable reluctance that I have 
treated of the subject ; but my fondness (which I am not 





were agreed to be specifically re-delivered in the form of a cup ora 
standish.” Now I must confess that I am dull enough not to see the 
‘justice of this law. It is true, that if the specific thing perish it can- 
not be restored, but where is the reason why the value of it should not 
be made good. The loss to the bailor is equal, perhaps greater, when 
the thing bailed is to, be returned specifically ; and the culpability, if. 
any, on the part of the Beuees is, in either case, the same. 
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A pawnor and pawnee agree that if the nae be lost, its loss shall 
not be attended with any responsibility; it shall not be so, but the 
debt becomes extinguished also. . Ifa person give a thing i in pledge to 
another, and the pawnee say to the pawnor; [receive this thing on 
condition that, if it be lost, the loss: shall not be attended with respon- 
sibility; and ‘the pawnee assent, the pledge is allowable, but the 
condition i is void. Futawa-i-Hummadee. ; 
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ashamed to:avow) for the Moosulmaun Law, induced me 
to become its humble advocate in the present instance. 
In compiling the principles of law contained in this. 
work, I have had recourse to none but the most approved 
authorities, and Ihave appended to this work extracts 
from the original Arabic, to vouch for the accuracy of the 
doctrings. [ have laid down.* I have taken care to note 
any material difference of opinion which I have discovered 
in these authorities. The precedents consist of legal 
expositions, which have been actually delivered in the 
several courts of justice. I have selected such as appeared 
to me of the greatest importance, and those which seemed. 
to embrace doctrinal points most likely to recur. With. 
aview to retain the sense, as far as practicable, I have 
.deft‘them in the original shape of question and reply ; and. 
‘none have been admitted but such as appeared to me. 





* I should observe, however, that I purposely avoided consulting 
nooks in the first instance, and this I did with a view of avoiding techni- 
calities as much as possible, and where my own knowledge or memory 
of the Jaw failed me, I generally had recourse to living authorities, re- 
ferring to books only for the purpose of verification. This will of course 
occasion considerable dissimilarity in the letter of the rules as they 
appear in the original and in my compilation, but their spirit I trust has 
been uniformly preserved. Another cause of dissimilarity is, that some 
of the principles here laid down are founded on the absence rather 
than the existence of rules. For instance, I have laid it down as a prin- 
ciple that there is no distinction between real and personal, nor between 
‘ancestrel and acquired property in the Moohummudan law of inheri- 
tance, and this is deduced from the invariable use in the original Arabic 
of the word 35,3 yy3. which includes all descriptions of property. The 
same observation is applicable to the doctrine laid down respecting 
primogeniture and a few other instances. I have moreover taken the 
liberty of introducing what I considered more apposite examples on 
the doctrine of successions, whenever I conceived that an improvement 
might be made to the illustrations adduced in the Sirajya or Shureefeea. 
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(assisted by all the legal talent I could procure) to admit 
of no doubt as to their accuracy. 

By hazarding some of the preceding observations I am 
aware that, I may have subjected myself to the rigour 
of criticism, and, if inflicted, I sha'l have no reason 
perhaps to complzin. My only defence is, that the 
active occupations of an official life in India leave but 
little leisure for litcrary research; that to cultivate the 
fields of science, or to mature the fiuits of reflection, 
undisturbed retirement is necessary ; and that no more 
than superficial knowledge and crude conceptions, on any 
subject unconnected with his immediate profession, can 
be expected from a man of ordinary capacity, whose 
time is perpetually absorbed in the dry and distracting 
details of ministerial duty. 

I have no presentiment of fear, however, as to the re- 
ception which the following pages will meet with from 
the hberal ty and indulgence of the judicial officers for 
whose benefit they were chiefly intended; and if this 
book should prove the means of averting one atom of 
wrong from those who sue for justice, or one moment of 
anxiety from those who dispense the laws, I shall not 
consider unprofitable the time that has been occupied, 
and the labour that has been exerted. 
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PRINCIPLES 


RELATIVE TO 


INHERITANCE, CONTRACTS, AND 
MISCELLANEOUS SUBJECTS. 


CHAPTER I. 
PRINCIPLES OF INHERITANCE. 


SECTION I.. 
General Rules. 


I. THERE is no distinction between real and personal, Property of 
: ; all kinds in- 
nor between ancestrel and acquired property, in the heritable 
Moohummudan Law of Inheritance. 


2. Primogeniture confers no superior right. All the a Primoge- 
niture, 


sons, whatever their number, inherit equally.. 


3. The share of a daughter is half the share of a son, Of the right 
of a daughter, 


whenever they inherit .together.. with a son. 


4. A will made in favour of one son, or of one heir, - legacies in 
cannot take effect to the prejudice and without the con- heirs, 


sent of the other sons, or the other heirs. 


5. Debts are claimable before legacies, and legacies. of debts and 
(which however cannot exceed one-third of the testator’s °8*'** 
estate) must be paid before the inheritance is distributed. 


6. Slavery, homicide, difference of religion and dif- canes os eX« 
é “ ; 
ference of allegiance, exclude from inheritance. Perera cs 


2. But persons not professing the Moohummudan exceptions. 
faith may be heirs to those of their own persuasion, and 
B 
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in the case of persons who are of the Moohummudan 
faith, difference of allegiance does not exclude from 
inheritance. 


Simultaneous 8. To the estate of a deceased person, a plurality of 
ae i persons having different relations to the deceased, may 
heirs. ~ succeed simultaneously, according to their respectively 

allotted shares, and inheritance may partly ascend line- 


ally, and partly descend lineally at the same time. 


Norightbyre. 9. The son of a person deceased shall not represent 

presentation. such person if he died before his father. He shall not 
stand in the same place as the deceased would have 
done had he been living, but shall be excluded from the 
inheritance, if he have a paternal uncle. For instance, 
A, B and C are grandfather, father and son. The fa- 
ther B dies in the life-time of the grandfather A. In 
this case the son C shall not take jure representationis, 
but the estate will go to the other sons of A. 


a 10. Sons, son’s sons and their lineal descendants, in 
no specific al. how low a degree soever, have no specific share as- 
a ee to them: the general rule is that they take all 
pence ne the property after the legal sharers are satisfied, unless 
of the other there are daughters; in which case each daughter takes 
heirs, a share equal to half of what is taken by each son. 
For instance, where there are a father, a mother, a hus- 
band, a wife and daughters, but little remains as the 
portion of the sons; but where there are no legal sharers 


nor daughters, the sons take the whole property. 


Enumeration 1l. Parents. chi ‘ ; 
‘af heire not » children, husband and wife must, in all 


liable to ex- cases, get shares, whatever may be the number or de- 
heirs. 


General Rule 12. It is a general rule that a brother shall. take 


for the shares SA2AcVaA. 2d Ahk eek ce 5 ravi. eh isd 
it is 
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the case of brothers and sisters by the same mother of brothers 
only, but by different fathers. und sisters, 


13. The portions of those who are legal sharers only, Of sharers 
and not residuary heirs, can be stated determinately, ee 
but the portions receivable by those who are. both heirs. 
sharers and residuaries cannot be stated generally, and 
must be adjusted with reference to each particular case. 

For instance, in the case of a husband and wife, who Of sharers 
are sharers only, their portion of the inheritance is fixed any ng 
for all cases that can occur; but in the case of daugh- 

ters and sisters who are, under some circumstances, 

legal sharers, and under others residuaries, and in the 

case of fathers and grandfathers who are, under some 
circumstances, legal sharers only, and under others, re- 

siduaries also, the extent of their portions depends en- 

tirely upon the degree of relation of the other heirs and 


their number.* 


SECTION II. 


Of Sharers and Residuaries. 
14. The widow takes an eighth of her husband’s Share of the 
estate, where there are children or son’s children, how wiOwe 
low soever, and a fourth where there are none. 


15. The husband takes a fourth of his wife’s estate, pier “i the 
where there are children or son’s children, how low 
soever, and a moiety where there are none. 


16. Where there is no son and there is only one share of the 
daughter, she takes a ey of the property as her 
legal share. “ 





* Daughters without sons are legal sharers, and so are sisters withont 
brothers, but with them they become merely residuaries. Grandfathers 
and fathers with sons, son’s sons, &c. are ai rear but, with daughters 
only, they are residuaries, as well as legal shaYers 


4 


Share of two 
or more 


daughters, 


Share of the 
son's daugh- 
tera, 


r] 


Of the same. 


Of the same, 


Of brothers 
and sisters, 


Of the same. 


Of the same. 


Of the same. 
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‘17. Where there is no son, and there are two or more . 
daughters, they take two-thirds of the Preece? as their 
legal share. 


18. Where there is no son, nor daughter, nor son’s 
son, the son’s daughters take as the daughters, namely, 
a moiety is the legal share of one, and two-thirds of two 
or more. 


19. Where there is one daughter, the son’s daughters 
take a sixth, but where there are two or more daughters 
they take nothing. 


20. Where there is a son’s son, however, or a son’s 
grandson, the son’s daughters take a share equal to half 
of what is allotted to the grandson or great grandson. 


21. Brothers and sisters can never take any share of 
the property, where there isason or son’s son, how low 
soever, or a father or grandfather.* 


22. Where there are uterine brothers, the sisters each 
take a share equal to half of what is taken by the bro- 
thers; and they being then residuaries, the amount of 
their shares varies according to circumstances. 


93. In default of sons, son’s sons, daughters and 
son’s daughters, where there is only one sister and no 
uterine brother, she takes a moiety of the property. 


' 24. In default of sons, son’s sons, daughters and son’s 
daughters, where there are two or more sisters and no 


uterine brother, they take two-thirds of the property. 





* It isthe orthodox opinion that the grandfather excludes brethren of 
the whole blood and those by the same father only. Among the Schias, 
who adhere to the doctrine of the two disciples, the contrary opinion is 
‘maintained. The terms “ grandfather” and “ grandmother” are intended 
to inchade all ancestors, in whatever degree of mrcont, between whom and 
‘the deceased no female intervenes, 
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‘25. Where there are daughters or son’s daughters Of the came, 
and no brothers, the sisters take what remains after the 
daughters or son’s daughters have realized their shares: 
such residue being half, should there be only one 
daaghter or son’s daughter, and one-third should there 
be two or more. 


26. A distinction is made between the two descrip- of haje bro- 
tions of half brothers and half sisters. Half brothers apt — half 
and half sisters, who are by the same father only, can of those by 
never inherit a half brother’s estate while there are both ee fa. 
brothers and sisters by the same father and mother, but of those 
those by the same mother only, do inherit with brethren fe cae a 


of the whole blood. 


27. Where there is only one sister by the same father of half sisters 
and mother, the half sisters by the same father only, 
supposing them to have no uterine brother, take onc- 
sixth as their legal shares. 


28. Where there are two or more sisters by the same of the same. 
father and mother, the half sisters by the same father only, 
supposing them to have no uterine brother, take nothing. 


29. Where however the half sisters by the same father of the same. 
only, have an uterine brother, they each take a share 
equal to half of what is allotted to him. 


30. Among brothers and sisters by the same mother Brothers and 
only, difference of sex makes no distinction in the amount 
of the shares, contrary to the case of brothers and sis- oly 
ters by the same father, and mother, and brothers and the plete 
sisters by the same father only; but the general rule of 


a double share to the male applies to their issue. the male ap- 
: - plies to their 
issue. 


31. Where there is one brother by the same mother of a half bro. 
only, or one sister by the same mother only, his or her 
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half sister by share is one-sixth, provided there are.no children of 
the same mo- 


ther. the deceased nor son’s children, nor father, nor grand- 
father, and where there are two or more children by the 

Of two or ; ; , 

more. same mother only, their share is one-third. 


Of the father. 32, Where there is ason of the deceased, or son’s son, 
how low soever, the father will take one-sixth. 


Of the mo- 83. Where there are children, or son’s children, how 
ther. low soever, or two or more brothers and sisters, the 
mother will take one-sixth. 


Ofthe same. 934. Where there are no children, nor son’s children, 
and only one brother or sister, the mother will take one- 
third with a widow or a widower, if she have a grand- 
father to share with instead of a father; but a third of 
the remainder only, after the shares of the widow or 
widower have been satisfied, if there be a father to 
share with her. 


Of the grand- So. Grandfathers can never take any share of the 
father, © __ property where there is a father. 


Share of, 36. Wherc there is a son of the deceased or son’s son, 
how low soever, and no father, the grandfather will take 
one-sixth. 


Ofthe grand- 937. Grandmothers can never take any share of the 
mother. property where there is a mother, nor can paternal 
grandmothers inherit where there is a father. 


Of paternal 38. Paternal female ancestors of whatever degree of 
female ances- 


Ae ascent are also excluded by the grandfather, except the 
father’s mother; she not being related through the 
Exception. ; , 
grandfather. | 
Share of 89. The share of a maternal grandmother is one-sixth, 
grandmothers, 


and the same share belongs to the paternal grand- 
mother where there is no father. ° . 4 
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). Two or three grandmothers being of equal degree, Of two or 
: more grand- 
share the sixth equally. 


mothers, 


41. But grandmothers who are nearerin degree to the The nearer ex. 
@eceased, exclude those who are more distant. ae ne 
42. A maternal grandfather and the mother of a ma- Offalse ances- 
ternal grandfather are not entitled to any specific share, a 
ihey being termed false ancestors, and not included in 
the number of sharers or residuaries. 


SECTION IIT. 
Of distant kindred. 
' 43. Where there is no son, nor daughter, nor s 
son, nor son’s daughter, however low in descent, nor ta- 
ther, nor grandfather, nor other lineal male ancestor, 
nor mother, nor mother’s mother, nor father’s mother, 
nor other lineal female ancestor, nor widow, nor husband, 
nor brother of the half or whole blood, nor sons, how Of the first 
low soever, of the brethren of the whole blood or of hone 
those by the same father only, nor sister of the half or 
whole blood, nor paternal uncle, nor paternal uncle's 
son, how low soever, (all of whom are termed cither 
sharers or residuaries),* the daughter’s children and the 
children of the son’s daughters succeed; and they are 
termed the first class of distant kindred. 


44. In default of all those above enumerated, the of the second 
grandfathers and grandmothers of that description, who de 


— ee ooo - ee He 





~ 


* Of the persons here enumerated the following males are legal 
sharers, namely, the father, the grandfather or other lineal male ancestor 
the husband and the brother of the half blood by the same mother only 
and the following females, namely the daughter, the son’s daughter, the 
widow, the mother, the gran!mother, the sister by the same father and 
mother, the sister by the father only and the sister by the same mother 
only The shares of these persons vary according to circumstances,!and 
in particular instances some of them (as has been shown) are liable to ex- 
clusion altogether, The rest of the persons enumerated are residuarics 
enly, and have no specific shares, : 


? 
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are neither sharers nor residuaries, succeed ;. and they 
are termed the seoond class of distant kindred, 


Of the third 45, In their default the sister's children, and the bro- 
ther’s daughters, and the sons of the brothers by the 
same mother only, succeed; and they are termed the 
third class of distant kindred. 


Of thefourth 46. In their default the paternal aunts and uncles 
by the same mother only, and maternal uncles and aunts 
succeed; and they are termed the fourth class of distant 
kindred. 


Of their 47. In their default the cousins, that is, the children 
children. 
of paternal aunts and uncles by the same mother only, 
and of maternal uncles and aunts succeed. 
ee 48. There is an exception to the above general rules, 
enfranchised Telative to the succession of distant kindred after re- 
siduaries. If the estate to be inherited belonged to an 
enfranchised slave, his manumittor and the heirs of 
such manumittor inherit, in preference to the distant 


kindred of the deceased. 


Rules forthe 49. The rule with regard to the succession of the 
the agen first class of distant kindred is, that they take according 
to proximity of degree, and when equal, those who 
claim through an heir have a preference to those who 
claim through one not being an heir. For instance, 
the daughter of a son’s daughter and the son of a daugh- 
ter’s daughter are equidistant in degree from the an- 
cestor; but the former shall be preferred, by reason of 
the son's daughter being an heir, and the daughter’s 
daughter not being an heir: if there should be a num- 
ber of these descendants of equal degree, and all on the 
same footing with respect to the persons through whom 
they claim, but the sexes of the ancestors differ in any 
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stage of ascent the distribution will be made with refer- 
ence to such difference of sex; regard being had to the 
stage at which the difference first appeared: for in- 
stance, the two daughters of the daughter of a daugh- 
ter’s son will get twice as much as the two sons of a 
daughter's daughter's daughter; because one of the 
ancestors of the former was a male, whose portion is 
double that of a female.* 


50. The succession also, with regard to the second For the sue. 
cession of the 
second class, 


class of distant kindred, is regulated nearly in the same 
manner, by proximity, and by the condition and sex of 
the person through whom the succession is claimed 
when the claimants are related on the same side; when 
the sides of relation differ, two-thirds go to the pater- 
nal, and one to the maternal side, without regard to 
the sex of the claimants.+ 


51. The same rules apply with regard to the third as For the Ae 
‘ < 6 
to the first class of distant kindred; for instance, the ed clade. 


brother’s son’s daughter and the sister’s daughter’s son 
are equidistant in degree from the ancestor; but the 
former shall be preferred by reason of the brother’s son 
being a residaary heir, and. where they are equal in this 
respect the rule laid down for the first class is applica- 
ble to this. 





* The opinion of Aboo Yoosuf is that where the claimants are on the 
same footing with respect to the persons through whom they claim, re- 
gard should be had to the sexes of the claimants and not to the sexes of 
their ancestors, But this, although the most simple, is not the most 
approved rule. 


+The rule may be thus exemplified. The claimants being a maternal 
grandfather and the mother of a maternal grandfather, the former being 
more proximate excludes the latter; but suppose them to be the father 
of a maternal grandfather and the mother of a maternal grandfather : 
here the claimants are equal in point of proximity; the side ef their 
relation is the same and they are equal with respect to the sex of the 
person through whom they claim, and in this case the only method of 
making the distribution is by having regard to the sexes of the claimants 
and by giving a double share to the male, 
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For the suc- 
cession of the 
fourth class. 


For the suc- 
cession of 
their children, 
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52. With regard to the fourth class all that need be 
said is, that (the sides of relation being equal) uncles 
and aunts of the whole blood are preferred to those of 
the half, and those who are connected by the same 
father only are preferred to those by the same mother 
only. Where the strength of relation is also equal, as, 
for instance, whcre the claimants are a maternal uncle 
and a maternal aunt, of the whole blood, then the rule 
is, that the malc shall have a share double that of the 
female. Where however one claimant is related through 
the father only, and the other is related through the 
mother only, the claimant related through the father 
shall exclude the other if the sides of their relation are 
the same; for instance, a maternal aunt by the same 
father only, will exclude a maternal aunt by the same 
mother only; but if the sides of their relation differ; 
for instance if one of the claimants be a paternal aunt 
by the same father and mother, and the other be a 
maternal aunt by the same father only, no exclusive 
preference is given to the former, though she obtains 
two shares in virtue of her paternal relation. 


53. The succession of the children of the above class, 
that is, the cousins, is regulated by the following rules:— 
propinquity to the ancestor is the first rule. Where 
that is equal, the claimant through an heir inherits be- 
fore the claimant through one not being an heir, without 
respect to the sex of the claimants; for instance, the 
daughter of a paternal uncle succeeds in preference to 
the son of a paternal aunt—unless the aunt is related 
on both the father’s and mother’s sides, and the relation 
of the uncle be by the same mother only. But where 
the son of a paternal aunt by the same father and mo- 
ther, and the son of a maternal aunt by the same father 
and mother, or by the same father only, claim together, 
the latter will not be excluded by the former; the only 
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difference is, that two-thirds are the right of the claim- 
ant on the paternal side,-and one-third that of the 
claimant on the maternal side. Should there be no 
difference between the strength of relation, the sides or 
the sexes of the persons through whom they claim, regard 
must be had to the sexes of the claimants themselves. 


54. In the distribution among the descendants of this 
class, the same rule is applicable as to the descendants 
of the first class; for instance, the two daughters of the 
daughter of a paternal uncle’s son will get twice as much 
as the two sons of the daughtcr of a paternal uncle’s 
daughter, supposing the relation of the uncles to be the 
same, and in case of equality in all other respects re- 
gard must be had as above, to the sexes of the clai- 


mants. * 


5d. In default of distant kindred, he has a right to 
succeed whom the deceased ancestor acknowledged con- 
ditionally, or unconditionally, as his kinsman: provided 
the acknowledgment was never retracted, and provided 
it cannot be established that the person in whose fa- 
vour the acknowledgment was made belongs to a dif- 
ferent family. 





* In considering the doctrine of succession of distant kindred atten- 
tion must be paid to the following points. First, their relative distance 
in degree of relation from the deceased, whether a greater or lesser 
number of degrees removed. Secondly, it must be ascertained whether 
any of the claimants are the children of heirs. If so preference must 
be shown to such children; Thirdly their strength of relation, whether 
they are of the half or whole blood; Fourthly their sides of relation 
whether connected by the father’s or mother’s side; and Fifthly, the sexes 
of the persons through whom they claim, whether male or female. With 
respect to this latter point however a difference of opinion exists; it 
being maintained by some authorities that ceteris paribus no regard should 
be had to the mere sex of the person through whom the claim is made, 
but that the adjustment should be made according to the sex of the 
claimants themselves. But the contrary is the more approved doctrine. 
It should be recollected too, that, whenever the sides of relation differ, 
those connected through the father are entitled to twice as much as those 
connected through the mother, whatever may be the sexes of the clai- 
mants, 
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Ofthe Public 6, In default of all these, there being no Will, the 
areerues property will escheat to the Public Treasury; bat this 
only where no individual has the slightest claim. 


SECTION IV. 
Primary Rules of Distribution. 


Rule where . 
the charéaaee 57. Where there are two claimants, the share of one 


ahalfanda of whom is half, and of the other a fourth, the division 

oslo must be made by four; as in the case of a husband and 
an only daughter, the property is made into four parts, 
of which the former takes one and the latter two. The 
remaining fourth will revert to the daughter. 


Ahelfandan 58. Where there are two claimants, the share of one 

eighth. of whom is half, and of the other an eighth, the division 
must be made by eight; as in the case of a wife and a 
daughter, the property is made into eight parts, of 
which the daughter takes four and the wife one. The 
surplus three shares revert to the daughter. 


A half, a 59. No case can occur of two claimants, the one en- 
Salih aaa titled to a fourth and the other to an eighth; nor of three 
occur togee Claimants, the one entitled to half, the other to a fourth, 


ms and the third to an eighth. 


Asixthanda 00. Where there are two claimants, the share of one 

third, of whom is one-sixth, and of the other one-third; as in 
the case of a mother and father being the only claim- 
ants, the property is made into six parts of which the 
mother takes two and the father one as his legal share. 
The surplus three shares revert to the father. 


A sixth and 61. Where there are two claimants, the share of one 
two-thirds. of whom is one-sixth, and of the other two-thirds; as in 
the case of a father and two daughters being the only 
claimants, the property is made into six parts, of which 
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the father takes one as his legal share, and the two 
daughters four. The surplus share reverts ta the father. 


62. Where there are two claimants, the share of one A third and 
of whom is one-third, and of the other two-thirds; as in ee 
the case of a mother and two sisters, the property is 
made into three parts, of which the mother takes one 
and the two sisters two. 


68. No case can occur of three claimants, the one Pastas 
. ‘ 5 vyra an Woe 
entitled to one-sixth, the other to one-third, and the otber thirds cannot 
to two-thirds. occur 


ther, 


64. Where a husband inherits from his childless wife, 4 . 
(his share in this case being one-half), and there are oan 
other claimants entitled to a sixth, a third, or two-thirds, 
such as a father, a ‘mother, or two sisters, the division 


must be by six. 


65. Where a husband inherits from his wife who A fourth with 
leaves children, or a wife from her childless husband (the 3°" * 
shares of these persons respectively in these cases being thirds. 
one-fourth), and there are other claimants entitled to 
one-sixth, one-third, or two-thirds, the division must be 


by twelve. 


66. Where a wife inherits from her husband, leaving A® eighth 

: ; ; . with a sixth a 
children, her share in that case being one-eighth, and third or two- 
there are other claimants entitled to one-sixth, one- ‘4s. 


third, or two-thirds, the division must be by twenty-four. 


67. Where six is the number of shares into which it of the en- 
is proper to distribute the estate, but that number does ‘'e#" ° #% 
not suit to satisfy all the sharers without a fraction, it 
may be increased to seven, eight, nine, or ten. 
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68. Where twelve is the number, and it does not 
suit, it may be increased to thirteen, fifteen, or seventeen. 


69. Where twenty-four is the number, and it does not 
suit, it may be increased to twenty-seven. 


SECTION V. 
Rules of distribution amonz numerous claimants. 


70. Numbers are said to be mootumasil, or equal, 
where they exactly agree. 


71. They are said to be mootudakhil, or concordant, 
where the one number being multiplied, exactly mea- 
sures the other. 


72. They are said to be mootuwafig, or composit, 
where a third number measurcs them both. 


73. They are said to be mootubayun, or prime, where 
no third number measures them both. 


74. There are seven rules of distribution, the first 
three of which depend upon a comparison between the 
number of the heirs and the number of the shares; and 
the four remaining ones upon a comparison of the num- 
bers of the different sets of heirs, after a comparison of 
the number of cach set of heirs with thcir respective 
shares. 


75. The first is when, on a comparison of the number 
of the heirs and the number of shares, it appears that 
they exactly agree, there is no occasion for any arith- 
metical process. Thus, where the heirs are a father, a 
mother, and two daughters, the share of the parents is 
one-sixth each, and that of the daughters two-thirds. 
Here, according to principle 61, the division must be 
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by six; of which each parent takes one, and the re- 
maining four go to the two daughters. 


76. The second is when, ona comparison of the num- Second princi- 
ber of the heirs and the number of shares, it appears ve 
that the heirs cannot get their portions without a frac- 
tion, and that some third number measures them both, 
when they are termed mootuwafig, or composit; as in 
the case of a father, a mother, and ten daughters. Here 
according to principle 61, the division must be by six- 
But when each parent has taken a sixth, there remain 
only four to be distributed among the ten daughters, 
which cannot be done without a fraction; and on a com- 
parison of the number of heirs who cannot gct their 
portions without a fraction, and the number of shares 
remaining for them, they appear to be composit, or a- 
gree in two. In this case the rule is, that half the num- 
ber of such heirs, which is 5, must be multiplied into the 
number of the original division 6: thus 5 X 6=80; of 
which the parents take ten or five each, and the daugh- 
ters twenty or two each. 


77. The third is when, on a comparison of the number se 
of the heirs and the number of shares, it appears that” 
the heirs cannot get their portions without a fraction, 
and that there is one over and above between the num- 
ber of such heirs, and the number of shares remaining 
for them. This is termed moolubayun, or prime, as in 
the case ofa father, a mother, and five daughters. Here 
also according to principle 61 above quoted, the divi- 
sion must be by six. But when each parent has taken 
a sixth, there remain only four to be distributed among 
the five daughters, which cannot be done without a 
fraction, and on a comparison of the number of heirs 
who cannot get their portions without a fraction, and 
the number of shares remaining for them, they appear to 
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be mootubayun, or prime. In this case the rule is, that. 
the whole number of such heirs, which is five, must be 
multiplied into the number of the original division. 
Thus 5x6=30; of which the parents take ten or five 
each, and the daughters twenty or four each. 


78. The fourth is when, on a comparison of the dif- 
ferent sets of heirs, it appears that one or more sets 
cannot get their portions without a fraction, and that 
all the sets are mootumasil, or equal, as in the case of 
six daughters, three grandmothers, and three paternal 
uncles; in which case according to principle 61, the di- 
vision must be by six. Here in the first instance, a com- 
parison must be made between the several sets and their 
respective shares. The share of the daughters is two- 
thirds, but two-thirds of six is 4, and 4 compared with 
the number of daughters 6, is mootuwafiq, or composit, 
agrecing in two. ‘The share of the three grandmothers 
is one-sixth, but one-sixth of six is 1, and 1 compared 
with the number of grandmothers is mootubayun, or 
prime. The remaining share which is one, will devolve 
on the three paternal uncles; but one compared with 
three is also mootubayun, or prime. 

Then the rule is, that the sets of heirs themselves must 
be compared with each other, by the whole where it ap- 
pears that they were mootudakhil, or concordant; or 
mootubayun, or prime; and by the measure where it 
appears that they wcre mootuwajfig, or composit, and if 
agreeing in two by half. In the instance of the daugh- 
ters, the result of the former comparison was, that they 
agreed in two; consequently the half of their number 
must be compared with the whole number of the grand- 
mothers and of the uncles, in whose cases the comparison 
showed a prime result. Thus 3=3 and 3=3, which 
being mootumasil, or equal, the rule is, that one of the 
numbers be multiplied into the number of the original 
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division. Thus 3x6=18, of which the daughters will 
take (two-thirds) twelve, or two each; the grandmothers 
will take (a sixth) three, or one each, and the paternal 
uncles will take the remaining three or one cach. 


79. The fifth is when, on a comparison of the different Fifth princi- 
sets of heirs, it appears that one or more sets cannot a 
get their portions without a fraction, and that the sets are 
mootudakhil, or concordant; as in the case of four wives, 
3 grandmothers, and 12 paternal uncles. In this case, 
according to principle 65, the division must be by twelve. 

Here in the first instance, a comparison must be made 
between the several sets and their respective shares. 
Thus the share of the four wives is one-fourth; but the 
fourth of twelve is 3, and 3 compared with the number 
of wives is mootubayun, or prime. The share of the 
three grandmothers is one-siath; but the sith of twelve 
is 2, and 2 compared with the number of grandmothers 
is also prime. ‘The remaining shares, which are seven, 
will devolve on the twelve paternal uncles; but 7 com- 
pared with L2 is also prime. 

Then the rule is, that the sets of heirs themselves 
must be compared, the whole of each with the whole of 
each, as the preceding results show that they are prime, 
on a comparison of the several heirs with their respec- 
tive shares. Thus 4 x 3=12, and 3 x 4=12, which be- 
ing concordant, the one number measuring the other 
exactly, the rule is, that the greater number must be 
multiplied in to the number of the original division. 
Thus 12 x 12=144; of which the wives will get (one- 
fourth) thirty-six, or nine each, the grandmothers (a 
sixth) twenty-four, or eight each, and the paternal uncles 
the remaining eighty-four, or seven each. 


80. The sixth is when, on a comparison of the dif- ais 
e a P e. 
ferent sets of heirs, it appears that one or more sets 
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cannot get their portions without a fraction, and that 
some of the sets are mooluwafiq, or composit, with each 
other; as in the case of four wives, eighteen daughters, 
fifteen female ancestors, and six paternal uncles; in 
which case, according to principle 66, the original di- 
vision must be by 24. Here in the first place, a com- 
parison must be made between the several sets and their 
respective shares. Thus the share of the four wives is 
an eighth; but an eighth of 24 is 3, and three compared 
with the number of wives is mootubayun, or prime. 
The share of the eighteen daughters is two-thirds ; but 
two-thirds of 24 is 16, and 16 compared with the num- 
ber of daughters 18, is composit, and they agree in 2, 
The share of the fifteen female ancestors is one-sixth; 
but a sixth of 24 is 4, and 4 compared with the number 
of female ancestors 15, is prime. The remaining share, 
which is one, will devolve on the six paternal uncles as 
residuaries ; but one and six are prime. 

Then the rule is, that the sets of heirs themselves 
must be compared; by the whole where the preceding 
result shows that they were prime, and by their mea- 
sure, where it shows that they were composit. Thus 
4x2=9—1, which being prime, the one number must 
be multiplied by the other. This result must then be 
compared with the whole of the third set; because the 
preceding result shows that set to have been prime, 
Thus 15 X2=—36—6 and 6=15—9 and 6=9— 3, which 
agrecing in 3, the third of one numbcr, must be multi- 
plied into the whole of the other. This result must also 
be compared with the whole of the fourth set; because 
the preceding result shows that set to have been prime. 
Thus 6<30= 180, which being concordant, or agreeing 
in six, the sixth of one number must be multiplied into 
the whole of the other, but as it is obvious that by this 
process the result would still be the same, multiplication 
is needless. Then this result must be multiplied into 
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the number of the original division. Thus 180x24= 
4320, of which the four wives will get an eighth, five 
hundred and forty, or one hundred and thirty-five each; 
the eighteen daughters two-thirds, two thousand eight 
hundred and eighty, or one hundred and sixty each; the 
female ancestors one-sixth, seven hundred and twenty, 
or forty-eight each; and the paternal uncles the remain- 
ing one hundred and eighty, or thirty each. 
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81. The seventh and last is when, on a-comparison Seventh prin- 


of the different sets of heirs, it appears that all the sets 
are moufubayun, or prime, and no one of them agrees 
with the other; as in the case of two wives, six female 
ancestors, ten daughters, and seven paternal uncles. 
Here according to principle 66, the original division 
must be by 24. 

In the first instance, a comparison must be madc be- 
tween the scveral sets of heirs and their respective 
shares. Thus the share of the two wives is one-eighth; 
but the eighth of 24 is 3, and 3 compared with the num- 
ber of wives is prime. The share of the six female 
ancestors is one-sixth; but the sixth of 24 is 4, and 4 
compared with the number of female ancestors, is com- 
posit, or agrees in two. The share of the ten daughters 
is two-thirds; and two-thirds of 24 is 16, and 16 com- 
pared with the number of daughters is also composit, 
or agrees in two. The remaining share, which is one, 
will devolve on the seven paternal uncles; but 1 and 
7 are prime. 

Then the rule is, that the sets of heirs themselves 
must be compared; by the whole where the preceding 
result shows that they were prime, and by the half or o- 
ther measure, where it shows that they were composit. 
Agreeably to this rule the whole of the first set of heirs 
must be compared with half of the second: thus 2=3 
—1, which numbers being prime must be multiplied 


ciple. 
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into each other. Then the result must be compared 
with the half of the next set, the former resuit here also 
having agreed in 2. Thus 5=6—1, which being prime, 
must be multiplied into each other. Then the result 
must be compared with the whole of the next set, the 
former result here having been prime. Thus 7x4== 
30 —2 x 3=7—1, which being also prime, must be mul- 
tiplied into each other. Thus 30x7=210, in which 
case the rule is, that this last product must be mul- 
tiplied into the number of the original division. Thus 
210 x 245040, of which the wives will take an cighth, 
six hundred and thirty, or three hundred and fifteen 
each; the female ancestors a sixth, eight hundred and 
forty, or one hundred and forty cach; the daugnters two- 
thirds, three thousand three hundred and sixty, or three 
hundred and thirty-six each; and the paternal uncles 
the remaining two hundred and ten, or thirty each. 


82. When the whole number of shares, into which an 
estate should be made, has been found, the mode of as- 
certaining the number of portions to which each set of 
heirs is entitled, is to multiply the portions originally 
assigned them,by the same number by which the agere- 
gate of the original portions was multiplied; as an easy 
example of which rule the following case may be men- 
tioned. There are a widow, eight daughters, and four 
paternal uncles; the shares of the two first sets being 
one-eighth and two-thirds, the estate, according to prin- 
ciple 66, must be made originally into 24 parts, of which 
the widow is entitled to3, the daughters to 16, and there 
remain 4 to be divided among the four paternal uncles, 
but which cannot be done without a fraction. Here 
the proportion between the shares and the heirs who 
cannot gct their portions without a fraction, must be 
ascertained, and 4=5—1, being prime, the rule is, (see 
No. 77,) to multiply the number of the original division 
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by the whole number of the heirs so situated. Thus 
24 x 4=96. Here to find the shares of each set mul- 
tiply what each was originally declared entitled to, by 
the number by which the aggregate of all the original 
portions was multiplied. Thus 3 x4=12, the share of 
the widow; 16 x 4=64, the share of the daughters; and 
5 xX 4=20, the share of the paternal uncles. 


83. To find the portion of each individual in the se- Rule for as 
certaining the 


veral sets of heirs, ascertain how many times the number shares af 

4s 2 - 4s . : _ individual o} 
of persons in each sct may be multiplied into the num- jf G 
ber of shares ultimately assigned to each set. Thus 8x vets of heirs, 
8=64, and 5x4=20. Here cight will be the share of 
each daughter, and four the share of cach paternal un- 
cle, which, with the twelve which formed the share of 


the widow, will make up the required number ninety-six. 


SECTION VI. 
Of exclusion from and partial surrender of Inheritance. 


84. Exclusion is either entire or partial. By entire aie iene 
exclusion is meant, the total privation of right to in- 
herit. By partial exclusion is meant, a diminution of 
the portion to which the heir would otherwise be entitled. 
Entire exclusion is brought about by some of the per- 
sonal disqualifications enumerated in principle (6), or 
by the intervention of an heir, in default of whom a 
claimant would have been entitled to take, but by rea- Explanation 


son of whose intervention he has no right of inheritance. : 


85. Those who are entirely excluded by reason of per- In what case 
‘ . : ; . an entirely 
sonal disqualification, do not exclude other heirs, either excluded 
entirely or partially ; but those who are excluded by rea- 
son of some intervening heir, do in some instances par- 


tially exclude others. 
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86. For instance, a man dies, leaving a father, a 
mother, and two sisters, who are infidels. Here the 
mother will get her third, notwithstanding the existence 
of the two infidel sisters, who are excluded by reason of 
their personal disqualification; but had they not been 
infidels, she would only have been entitled to a sixth, 
although the sisters, who partially exclude her, are 
themselves entirely excluded by reason of the inter- 
vention of the father. 


87. If one of the heirs choose to surrender his portion 
of the inheritance for a consideration, still he must be 
included in the division. Thus in the case of there be- 
ing a husband, a mother, and a paternal uncle, the 
shares are one-half and one-third. Here according to 
principle 64, the property must be made into six shares; 
of which the husband was entitled to three, the mother 
to two, and the paternal uncle, as a residuary, to the re- 
maining one. Now supposing the estate left to amount 
to six lacks of Rupees, and the husband to content him- 
self with two, still as far as affects the mother, the 
division must be made as if he had been a party and of 
the remaining four lacks the mother must get two; o- 
therwise, were he not made a party, the mothcr would 
get only one-third of four, instead of one-third of six 
lacks as her legal share, and the remainder would go to 
the uncle as residuary. 


SECTION VII. 
Of the increase. 

88. The increase is where there are a certain number 
of legal sharers, each of whom is entitled to a specific 
portion, and it is found, on a distribution of the shares 
into which it is necéssary to make the estate, that there 


is not a sufficient number to satisfy the just demands of 


all the claimants. 


Of the Return. 


89. It takes effect in three cases; either when the Cases in 
estate should be made into six shares, or when it should ee es 
be made into twelve, or when it should be made into 
twenty-four. See principles (67, 68, 69). One example 


will suffice: 


90. A woman leaves a husband, a daughter, and both Example of. 

parents. Here the property should be made into twelve 
parts, of which, after the husband has taken his fourth 
or three, and the parents have taken their two-sixths 
or four, there remain onlv five shares for the daughter, 
instead of six, or the moiety to which by Law she is 
entitled. In this case the number twelve, into which 
it was necessary to make the estate, must be increased 
to thirteen, with a view of enabling the daughter to 
realize six shares of the property. 


SECTION VIII. 
Of the Return. 
91. The return is where there being no residuaries, 


the surplus, after the distribution of the shares, returns 
to the sharers, and the doctrine of it 1s as follows: 


Definition of 
the return, 


92. It takes effect in four cases; first, where there Circumstan. 
is only one class of sharers unassociated with those not Cae arcs 
entitled to claim the return, as in the instance of two ‘fect 
daughters, or two sisters; in which case the surplus First case ex- 
must be made into as many shares as there are sharers, 2™P!¢ °- 


and distributed among them equally. 


93. Secondly, where there are two or more classes of Second case 

. . : . example of. 
sharers, unassociated with those not entitled to claim 
the return, as in the instance of a mother and two 
daughters ; in which case the surplus must be made into 
as many shares as may correspond with the shares of 
inheritance to which the parties are entitled, and dis- 
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tributed accordingly. Thus the mother’s share being 
one-sixth, and the two daughter’s share two-thirds, the 
surplus must be made into six, of which the mother 
will take two and the daughters four. 


94. Thirdly, when there is only one class of sharers, 
associated with those not entitled to claim the return, 
as in the instance of three daughters and a husband ; 
in which case the whole estate must be divided into 
the smallest number of shares of which it is susceptible, 
consistently, with giving the person excluded from the 
return his share of the inheritance, (which is in this 
case four), and the husband will take one as his legal 
share or a fourth, the remaining three going to the 
daughters as their legal shares and as the return; but 
if it cannot be so distributed without a fraction, as ‘n 
the case of a husband and six daughters, (three not being 
capable of division among six), the proportion must be 
ascertained between the shares and sharers. Thus 3x 
2=6, which agreeing in three, the rule is, that the num- 
ber 4, into which the estate was intended to be distri- 
buted, must be multiplied by 2, that is, the measure or 
a third of the number of those entitled to the return. 
Thus 4x2=8, of which the husbayJ will take two, 
and the daughters six or one each; and if on a compa- 
rison as above, the result should be prime, as in the 
case of a husband and five daughters, the number 4, 
into which it was intended to distribute the estate, 
must be multiplied by 5, or the whole of the number of 
those entitled to a return. Thus 4x5=20, of which 
the husband will take five, and the daughters fifteen or 
three each. | 


95. Fourthly, where there are two or more classes of 
sharers, associated with those not entitled to claim the 
return, as in the instance of a widow, four paternal 
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grandmothers, and six sisters by the same mother only ; 
in which case the whole estate must be divided into 
the smallest number of shares of which it is susceptible, 
consistently with giving the person excluded from the 
return her share of the inheritance, (which is in this case 
four). ‘Then, after the widow has taken her share, there 
remain three to be divided among the grandmothers and 
half sisters; but the share of the grandmothers is one- 
sixth, and of the half sisters one-third, and here, to give 
them their portions, the remainder should be made into 
six: but a third and a sixth of this number, amount to 
three, which agrees with the number to be divided a- 
mong them; of which the half sisters will take two, and 
the grandmothers one. Had there been only one grand- 
mother, and only two half sisters, there would have been 
no necessity for any further process, as the grandmother 
would have taken one-third, and the two half sisters 
the other two-thirds. But it is obvious, that two shares 
cannot be distributed among the six half sisters nor 
one among the four paternal grandmothers without 
a fraction. ‘To find the number into which the re- 
mainder should be made, recourse must be had to the 
seventh principle of distribution. ‘The proportion be- 
tween the shares and the sharers respectively must first 
be ascertained. Thus 2 3=6, which being composit 
or agreeing in two, and 1x 3=4 — 1, which being prime, 
the whole of one s2t of sharers must be compared with 
the half of the other. Thus 3=4-—1, which also he- 
ing prime, one of the numbers must be multiplied by the 
other. Thus 3x4=12; and having found this number 
it must be multiplied into that of the original division. 
Thus 4x 12=48, of which the grandmothers will get 12 
or three each, 12 being to 48 as 1 to 4, and the half sis- 
ters 24 or 4 each, 24 being to 48 as 2 to 4, and the widow 
will take the remaining twelve. It is different if the 
shares of the persons entitled to a return, do not agree 
E 
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with the number left for them, after deducting the share of 
the person not entitled toa return, as in the case of a 
widow, nine daaghters, and six paternal grandmothers. 
Here the property must in the first instance be made into 
eight shares, being the smallest number of which it is 
susceptible, consistently with giving the widow her 
share. Then, after the widow has taken her share, 
there remain seven to be divided among the daughters 
and the grandmothers; but the share of the grandmo- 
thers is one-sixth, and of the daughters two-thirds; and 
here to give them their portions the property divisible 
among them should be made into six parts; but a sixth 
and two-thirds of this number amount to 5, which dis- 
agrees with the number to be divided among them; in 
which case the rule is, that the number of shares of 
those entitled to a return, must be multiplied by the 
number into which it was necessary to make the pro- 
perty originally. Thus 8x5=40, of which the widow 
will take 5, the daughters will take 28, and the grand- 
mothers 7. But it is obvious, that 28 cannot be dis- 
tributed among the nine daughters, nor 7 among the six 
paternal grandmothers, without a fraction. To find the 
number into which the remainder should be distributed, 
recourse should be had to the sixth principle of distri- 
bution. The proportion between the shares and the 
sharers respectively must first be ascertained. ‘Thus 
9x 3=28 —1, and 6=7 —1, both ofghich being prime, 
the whole of one set of sharers must be compared with 
the whole ofthe other set. Thus 6=9~— 3, which being 
concordant or agreeing in 3, the rule is, that the third of 
one of the numbers must be multiplied into the whole of 
the other. Thus 3 x 6=18; and having found this num- 
ber, it must be multiplied into that of the preceding 
result. Thus 40 x 18 = 720, of which the daughters will 
get 504 or 56 each, 504 being to 720 as 28 to 40; the 
grandmothers will get 126 or 21 each, 126 being to 720 as 
7 to 40; and the widow will get the remaining ninety. 
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96. Where a person dies and leaves heirs, some of Definition of 


whom die prior to any distribution of the estate, the 
survivors are said to have vested interests in the inhe- 


vested inhe- 


ritance; in which case the rule is, that the property of putes in case 


the first deceased must be apportioned among his se- ° 


veral heirs living at the time of his death, and it must 
be supposed that they received their respective shares 
accordingly. 


97. The same process must be observed with refer- Ditto. 


ence to the property of the second deceased, with this 
difference, that the proportion must be ascertained be- 
tween the number of shares to which the second decea- 
sed was entitled atthe first distribution, and the number 
into which it is requisite to distribute his estate to satisfy 
all the heirs. 


98. If the proportion should appear to be prime, the Ditto. 


rule is, that the aggregate and individual shares of the 
preceding distribution must be multiplied by the whole 
number of the shares into which it is necessary to make 
the estate, at the subsequent distribution, and the indi- 
vidual shares at the subsequent distribution must be 
multiplied by the number of shares to which the deceased 
was entitled at the preceding one. 


99. If the proportion should be concordant, or com- Ditto. 


posit, the rule is, that the aggregate and individual 


shares of the preceding distribution must be multiplied ° 


by the measure of the number of shares into which it is 
necessary to make the estate at the subsequent distribu- 
tion, and the individual shares at the subsequent distri- 


Example of 
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bution must be multiplied by the measure of the number 
of shares to which the deceased was entitled at the 
preceding distribution. 


100. For instance, a man dies leaving A, his wife, B 
and C, his two sons, and D and E, his two daughters; 


‘of whom A and D died before the distribution, the 


former leaving a mother, and the latter a husband. 

At the first distribution the estate should be made 
into forty-eight shares, of which the widow will get six, 
the sons fourteen each, and the daughters seven each. 
On the death of the widow, leaving a mother and the 
above four children, her estate shoald, in the first in- 
stance, be made into thirty-six parts, of which the mo- 
ther is entitled to six, the sons to ten each, and the 
daughters to five each; but being a case of vested 
inheritance, it becomes requisite to ascertain the pro- 
portion between the number of shares to which she was 
entitled at the preceding distribution, and the number 
into which it is necessary to make the estate. Thus 
6 x 6 = 36, which proving concordant, or agreeing in six, 
the rule is, that the aggregate and individual shares of 
the preceding distribution be multiplied by six, or the 
measure of the number of shares into which it is neces- 
sary to make the estate at the second distribution. 
Thus 48 x 6= 288, and 14x6=84, and 7x6=42; but 
the measare of the number to which the deceased was 
entitled at the preceding distribution being only one, 
it is needless to multiply by it the shares at the second 
distribution. On the death] of one of the daughters, 
leaving her two brothers, her sister, and a husband, 
her estate should, in the first instance, be made into 
ten parts, of which hcr husband is entitled to five, her 
brothers to two each, and her sister to one; but being 
a case of vested inheritance, it becomes requisite to as- 
certain the proportion between the number of shares to 
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which she was entitled at the preceding distribution, 
and the number into which it is necessary to make her 
estate. But she derived forty-seven shares from the 
preceding distributions, (five at the second and forty-two 
at the first). Thus 10x4—47-7, and 7=10--3, and 
3=7—4, and 3=4—1, which proving prime or agree- 
ing in a unit only, the rule is, that the aggregate and 
individual shares of the preceding distributions be mul- 
tiplied by ten, or the whole number of shares into which 
it is necessary to make the estate at the third distribu- 
tion. Thus 288 x10=2880, and 84 x10=840, and 42 
x 10 =420, and 6x10= 60, and 10x 10=100, and 5x 
10=50. Then the shares at the third distribution should 
be multiplied by the number of shares to which the de- 
ceased sister was entitled at the preceding distributions. 
Thus 5x 47= 235, and 2x 47=94, and 1x 47=47. 
Therefore of the 2880 shares, the son B will get 840+ 
100 4+-94=1034; the son C 840+ 100 +94=1034; the 
daughter E 420 +. 50 + 47 =517; the mother of A 60, and 
the husband of D 235. 


SECTION X. 
Of missing persons and posthumous children. 

101. The property of a missing person is kept in a- inlssiag 
beyance for ninety years. His estate in this interval 
cannot derive any accession from the intermediate death 
of others, nor can any person who dies during this in- 


terval inherit from him. 


102. Ifa missing person be a, coheir with others, the Of a missing 
estate will be distributed as far as the others are con- (cheir ee 
cerned, provided they would take at all events, whether °thers. 
the missing person were living or dead. Thus in the 
case of a person dying, leaving two daughters, a miss- 


ing son, and a son and daughter of such missing son. 
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In this case the daughters will take half the estate im- 
mediately, as that must be their share at all events; but 
the grandchildren will not take any thing, as they are 
precluded on the supposition of their father's being 
alive. 


Of achild in 103. Where a person dies leaving his wife pregnant, 
the womb, 
there being and he has sons, the share of one son must be reserved 


— in case a posthumous son should be born. 


hie aly in 104. Where a person dics leaving his wife pregnant, 
1e womb, ; 
there being and he has no sons, but there are other relatives who 
heirs wh 
would sue. Would succeed in the event only of his having no child, 
fee ee (as would be the case, for instance, with a brother or 
A ec au : e e ° . e e 

sister), no immediate distribution of the property takes 


place. 


annie 105. But if those other relatives would succeed at all 
heirs who events to some portion, (larger without than with a 
emt at child, as would be the case, for instance, with a mother) 
the property will be distributed, and the mother will 
obtain a sixth, the share to which she is necessarily 
entitled, and afterwards, if the child be not born alive, 


her portion will be augmented to one-third. 


SECTION XI. 
De Commorientibus. 


Rule of suc- 106. Where two or more persons meet with a sudden 
cession where ‘ so , 
two ormore death about the same time, and it is not known which 


individuals "died first, it will be presumed according to one opinion, 

sudden death that the youngest survived longest; but according to 

atthe same as i . ‘ 

line: the more accurate and prevailing doctrine, it will be 
presumed that the death of the whole party was simul- 
taneous, and the property left will be distributed among 


the surviving heirs, as if the intcrmediate heirs who died 
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at the same time with the original proprietor had never 
existed.* 


SECTION XII. 
Of the distribution of assets. 


107. What has preceded relates to the ascertainment Of claims and 
of the shares to which the several heirs are entitled; but eaten 
when the proper number of shares into which an estate 
should be made, may have been ascertained, it seldom 
happens that the assets of the estate exactly tally with 
such number; in other words, if it he found that the e- 
state should be made into ten, or into fifty shares, it 
would seldom happen that the assets exactly amount in 
value to ten or fifty goldmohurs or rupecs. To ascer- 
tain the proper shares of the different sets of heirs and 
creditors in such cases, the following rules are laid 
down: 


108. When the number of shares has been found into Rules for ap. 
which the estate should be divided, and the number of 
shares to which each set of heirs is entitled, the former 
number must be compared with the number of the as- 
sets. If these numbers appear to be prime to each other, 
the rule is, that the share of cach sect of heirs must be 


* The following case may be cited as an example of this rule. A, B 
and C are grandfather, father and son. A and B perish at sea, without 
any particulars of their fate being known. In this case, if A have other 
sons, C will not inherit any of his property, because the law recognizes 
no right by representation, and sons excludes grandsons. Mr. Christian 
in a note to Blackstone’s Commentaries (vol. 2. page 516) notices a curi- 
ous question that was agitated some time ago, where it was contended 
that when a parent and child perish together, and the priority of their 
deaths is unknown, it was a rule of the civil law to presume that the 
child survives the parent. He proceeds however to say “ But ishould 
be inclined to think that our courts woald require more than presumptive 
evidence to support a claim of this nature. Some curious cases de com- 
morientibus may be seen in cuuses celebres 3 tom 412 et seq. in one of 
which where a father and son were alain together in battle and on the 
same day the daughter became a professed nun, it was determined that 
her civil death was prior to the death of her father and brother, and that 
the brother, having arrived at the age of puberty, should be presumed to 
have survived his father.” 
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Where the 
numbers are 
prime. 


Ditto where 
they are com- 
posit. 


And of indivi- 
dual heirs. 


And of credi- 
tors. 
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multiplied into the number of the assets, and the result 
divided by the number of shares into which it was found 
necessary to make the estate. For instance, a man 
dies, leaving a widow, two daughters, and a paternal 
uncle, and property to the amount of 25 rupees. In this 
case, the estate should be originally divided into 24, of 
which the widow is entitled to 3, the daughters to 16, 
and the uncle to 5. Now to ascertain what shares of 
the estate left, these heirs are entitled to, the above rule 
must be observed. Thus 3 x 25=75, and 16 x 25= 400, 
and 5 x 25=125; but 75 — 24=3 33, and 400 -- 24=16 
, and 125-- 24=5 $,. 


109. If the numbers are composit, the rule is that the 
share of each set of heirs must be multiplied into the 
measure of the number of the assets and the result di- 
vided by the measure of the number of sharcs into which 
it was found necessary to make the estate. For in- 
stance, a man dies, leaving the same number of heirs as 
above and property to the amount of 50 rupess. Now 
as 24 and 50 agree in 2 the measure of both numbers is 
half. Thus 3x 25=75, and 16x 25=—400, and 5 x25 
= 125, but 75 —12=6 34, and 400 —- 12 = 33,4, and 125 


110. If it be desired to ascertain the number of shares 
of the assets to which each individual heir is entitled, 
the same process must be resorted to, with this differ- 
ence, that the number of the assets must be compared 
with the share originally allotted to each individual 
heir, and the multiplication and division proceeded on 
as above. For instance, in the above case the original 
share of each daughter was 8, and 8x 25= 200, and 


111. In a distribution of assets among creditors the 
rule is, that the aggregate sum of their debts must be 
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the number into which it is necessary to make the 
estate, and the sum of each creditor’s claim must be con- 
Sidered as his share. For instance, supposing the debt 
of one creditor to amount to 16 rupees, of another to 5, 
and of another to 3, and the debtor to have left proper- 
ty to the amount of 21 rupees. By observing the same 
process as that laid down in principle (109), it will be 
found that the creditor to whom the debt of 16 rupees 
was due, is entitled to 14 rupees, the creditor of 5 rupees 
to 4 rupees 6 annas, and the creditor of 3 rupees to 2 
rupees 10 annas. 


SECTION XIT. 
Of Partition. 
112. Where two persons claim partition of an estate Property 
which has devolved on them by inheritance, it should be fiewtly seg 


granted; and so also where onc heir claims it, provided ble should be 


. : ‘ ; distributed 
the property admit of separation without detriment to among the 
tilit heirs at the 
uUTHITY. desire ot une 
or more, 
113. But where the property cannot be separated In other cases 


: : “a ; , the distribu- 
without detriment to its several parts, the consent of all Honcahoaid 


the coheirs is requisite ; so also where the estate con- ah sae 
. . ce WIth. 
sists of articles of different species. out the oun- 
sent of all, 


114. On the occasion of a partition, the property Mode of dis. 
(where it does not consist of money) should be distri- uapuhon, 
buted into several distinct shares, corresponding with the 
portions of the coheirs; each share should be appraised, 
and then recourse should be had to drawing of lots. 


115. Another common method of partition is by usu- Of partition 

, . by usufruct. 
fruct, where each heir enjoys the use or the profits of the 
property by rotation; but this method is subordinate to 
actual partition and where one coheir demands separa- 
tion, and the other a division of the usufruct only, the for- 
mer claim is entitled to preference in all practicable cases. 
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CHAPTER II, 


OF INHERITANCE ACCORDING TO THE IMAMEEYA, OR 
SCHIA DOCTRINE. 


1. According to the tenets of this Sect, the right of 
inheritance proceeds from three different sources. 


2. First, it accrues by virtue of consanguinity. Sc- 
condly, by virtue of marriage. Thirdly, by virtue of 


Willa.* 


3. There are three degrees of heirs who succeed by 
virtue of consanguinity; and so long as there is any one 
of the first degree, even though a female, none of the se- 
cond degree can inherit; and so long as there is any 
one of the second degree, none of the third can inherit. 


4. The first degree comprises the parents, and the 
children, and grandchildren, how low in descent soever, 
the nearer of whom exclude the more distant. Both 
parents, or one of them inherit together with a child, a 
grandchild, or a greatgrandchild; but a grandchild does 
not inherit together with a child, nor a greatgrandchild 
together with a grandchild. 


5. This degree is divided into two classes; the roots 
which are limited, and the branches which are unlimited. 
The former are the parents who are not represented by 
their parents; the latter are the children who are repre- 





* Ina note to his translation of the Hedaya, Mr. Hamilton observes 
that “ there is no sipgle word in our language, fully expressive of this 
term. The shortest definition of it is, “the relation between the master 
(or patron) and his Freedman.” but even this does not express the whole 
meaning.” Had he proceeded to state “ and the relation between two 
persons who had made a reciprocal testamentary contract,” the definition 
might have been more complete, 
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sented by their children. An individual of one class 
does not exclude an individual of the other, though his 
relation to the deceased be more proximate; but the 
individuals of either class exclude each other in pro- 
portion to their proximity. 


6. No claimant has a title to inherit with children, Chae 
but the parents, or the husband and wife. mere 


7. The children of sons take the portions of sons, and Of the sons’ 
and daughters’ 


the children of daughters take the portions of daughe ogspring. 
ters, however low in descent. 


8. The second degree comprises the grandfather, and Of the second 
grandmother, and other ancestors, and brothers, and i a 
sisters, and their descendants, however low in descent, 
the nearer of whom exclude the more distant. The 
greatgrandfather cannot inherit together with a grand- 
father or a grandmother; and the son ofa brother can- Their relative 
not inherit with a brother or a sister; and the grandson "5" 
ofa brother cannot inherit with the son of a brother, or 
with the son of a sister. 


9. This degree again is divided into two classes ; the Subdivisionof. 

grand-parents and other ancestors, and the brethren 
and their descendants. Both these classes are unlimit- 
ed, and their representatives in the ascending and 
descending line, may be extended ad infinitum. An in- 
dividual of the one class does not exclude an individual 
of the other, though his relation to the deceased be 
more proximate; but the individuals of either class ex- 
clude each other, in proportion to their proximity. 


10. The third degree comprises the paternal and ma- a the third 
ternal uncles and aunts and their descendants, the near-"" 
er of whom exclude the more distant. The son of a 
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Their relative paternal uncle cannot inherit with a paternal uncle, or 


rights. P 
a paternal aunt, nor the son of a maternal uncle with 
a maternal uncle, or a maternal aunt. 

a eae 11. This degree is unlimited in the ascending and 


descending line, and their representatives may be ex- 
tended ad infinitum; but so long as there is a single 
aunt or uncle of the whole blood, the descendants ci 
such persons cannot inherit. Uncles and aunts all share 
together; except some be of the half and others of the 
whole blood. A paternal uncle by the same father 
only, is excluded by a paternal uncle by the same father 
and mother; and the son of a paternal uncle by the 
whole blood excludes a paternal uncle of the haif blood. 


Enumeration 12. In default of all the heirs above enumeratcd, the 

of other heirs, 1 , 

of the third paternal and maternal uncles and aunts of the father 

degice, and mother succeed; and in their default their descen- 
dants, to the remotest generation, according to their 
degree of proximity to the deceased. In default of ail 
those heirs, the paternal and maternal uncles and aunts 
of the grandparents and greatgrandparents inherit, ac- 


cording to their degree of proximity to the deceased.* 


General rule 13. It is ageneral rule that the individuals of the whole 

blood exclude those of the half blood, who are of the 
blood. same rank; but this rule does not apply to individuals 
of different ranks. For instance, a brother or sister of 
the whole blood excludes a brother or sister of the half 


Exception. 





* There seems to be some similarity between the order of succession 
here laid down, and that prescribed in the English Law for taking out 
Letters of administration: “ In the first place the children, or on failure 
of the children, the parents of the deceased, are entitled to the admini- 
stration; both which éndeed are in the first degree; but with us the chil- 
dren are allowed the preference. Then follow brothers, grandfathers, 
uncles or nephews, (and the females of each class respectively), and 
Jastly, cousins, The half blood is admitted to the administration as well 
as the whole, for they are of the kindred of the Intestate,” Blackstone's 
Commentaries, vol, 2 Page 
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blood: a son of the brother of the whole blood, however, Example. 
does not exclude a brother of the half blood, because 

they belong to different ranks: but he would exclude the 

son of a half brother who is of the same rank; so also 

an uncle of the whole blood does not exclude a brother 

_of the half blood, though he does an uncle of the half 
blood. : 


14. The principle of the whole blood excluding the Additional 
half blood, is confined also to the same ‘tank, among ™!** 
collaterals: for instance, gencrally a nephew or niece 
whose father was of the whole blood, does not exclude 
his or her uncle or aunt of the half blood; except in the 
case of there being a son of a paternal uncle of the whole Exception. 
blood, and a paternal uncle of the half blood by the 
same father only, the latter of whom is excluded by the 
former. 


15. This principle of exclusion does not extend to Additional 
uncles and aunts being of different sides of relation cepa 
to the deceased; for instance, a paternal uncle or aunt vn differ. 
of the whole blood, does not exclude a maternal uncle 
or aunt of the half blood; but a paternal uncle or aunt 
of the whole blood, excludes a paternal uncle or annt of , en 
the half blood, and so likewise a maternal uncle or aunt they are the 


of the whole blood, excludcs a maternal uncle or aunt 7" 
of the half blood. 


16. If a man leave a paternal uncle of the half blood, Additional 
anda maternal aunt of the whole blood, the former will ee ’ 
take two-thirds, in virtue of his claiming through the fcr. 
father, and the latter one-third, in virtue of her claiming 
through the mother; as the property would have been 
divided between the parents in that proportion, had they 


been the claimants instead of the uncle and aunt. 
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Further ex- 17. The general rule, that those related by the same 
ception rela- 


tive to the ex- father and mother, exclude those who are related by the 
clusion of the ° re 
half blood,  °*™e mother only does not operate in the case of indi 


viduals to whom a legal share has been assigned. 


ere 18. If a man leave a whole sister, and a sister by the 
a 1S- . 
ters. SSS Same mother only, the former will take half the estate 


and the latter one sixth, the remainder reverting to the 
whole sister; and if there be more than one sister by the 
same mother only, they will take one-third, and the 
remaining two-thirds will go to the whole sister. 


Rule incaso 19. Where there are two heirs, one of whom stands 

ofadouble . : : : ; , 

relation. in a double relation: for instance, if a man die leaving 
a maternal uncle, and a paternal uncle who is also his 
maternal uncle* the former will take one-third, and the 
latter two-thirds, and he will be further entitled to take 
one half of the third which devolved on the matermal 
uncle; and thus he will succeed altogether to five-sixths, 
leaving the other but one-sixth. 


Of claimants 20, Secondly, those who succeed in virtue of marriage 
by marriage. ; 
are the husband and wife, who can never be excluded 
in any possible case; and their shares are half for the 
husband, and a fourth for the wife, where there are no 
children, and a fourth for the husband, and an eighth 
for the wife, where there are children. 


of ee 21. Where a wife dies, leaving no other heir, her whole 
s10n 0 us- 


bandand property devolves on her husband; and where a husband 
wife. 





* The relation of paternal and maternal uncle may exist in the same 
person in the following manner: A having a son C by another wife, 
marries B_ having a son D by another husband. Then C and D intermarry 
and have issue, a son E, and A and B have a son F. Thus F is both the 
paternal and maternal uncle of E, So likewise if a person have a half 
brother by the same father, and a half sister by the same mother, who 


intermarry, he will necessarily be the paternal and maternal uncle of 
their issue, 
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dies, leaving no other heir but his wife, she is only en- 
titled to one-fourth of his property, and the remaining 
three-fourths will escheat to the public treasury. 


22. If a sick man marry and die of that sickness, Rule in case 

without having consummated the marriage, his wife shall °. . 

not inherit his estate; nor shall he inherit if his wife mated. 

die before him, under such circumstances. But if a sick 

woman marry, and her husband die before her, she shall 

inherit of him, though the marriage was never consum- 

mated, and though she never recovered from that sick- 

ness, 


93. If a man on his deathbed divorce his wife, she Role in case 
shall inherit, provided he died of that sickness within of yore 
one year from the period of divorce; but not if he lived 


for upwards of a year. 


24. In case of a reversible divorce, if the husband Ava of 
die within the period of the wife’s probation, or if she "™° Uv 
die within that period, they have a mutual right to 


inherit each other’s property. 
25. The wife by an usufructuary, or temporary mar- a of irre. 
‘ . . gular mar- 
riage, has no title to inherit.* sane. 


96. Thirdly, those who succeed in virtue of Willa; Of ciaimante 
but they never can inherit so long as there is any clai- °Y “eh 
mant by consanguinity or marriage. 


97. Willa is of two descriptions; that which is de- Two Vaal 
: t , 
rived from manumission, where the emancipator by such" ° 
act derives a right of inheritance; and that which de- 


* This species of contracts is reprobated by the orthodox sect, and 
they are both considered wholly illegal, See Hamilton’s Hedaya, 
vol, 1, pages 71 and 72. 
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pends on mutual compact, where two persons recipro-. 
cally engage, each to be heir of the other. 


98. Claimants under the latter title are excluded by 
claimants under the former. 


29. The general rules of exclusion, according to this 
sect, are similar to those contained in the orthodox 
doctrine; except that they make no distinction between 
male and female relations. Thus a daughter excludes 
a son’s son, and a maternal uncle excludes a paternal 
eranduncle; whereas according to the orthodox doctrine 
in such cases, the daughter would only get half, and the 
maternal uncle would be wholly excluded by the paternal 
uncle of the father. 


30. Difference of allegiance is no bar to inheritance, 
and homicide, whether justifiable or accidental, does 
not operate to exclude from the inheritance. The homi- 
cide, to disqualify, must have been of malice prepense. 


31. The legal number of shares into which it is ne- 
cessary to make the property, cannot be increased if 
found insufficient to satisfy all the heirs without a frac- 
tion. In such case, a proportionate deduction will be 
made from the portion of such heir as may, under cer- 
tain circumstances, be deprived of a legal share, or 
from any heir whose share admits of diminution. For 
instance, in the case of a husband, a daughter and pa- 
rents. Here the property must be divided into twelve, 
of which the husband is entitled to three or a fourth; 
the parents to two-sixths or four, and the daughter to 
half; but there only remain five shares for her instead 
of six, or the moiety to which she .is entitled. In this 
case, according to the orthodox doctrine, the property 
would have been made into thirteen parts to give the 
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daughter her six shares; but according to the Imameeya 
tenets, the daughter must be content with the five shares 
that remain, because in certain cases her right as a legal 
sharer, is liable to extinction; for instance, had there 
been ason, the daughter would not have been entitled 
to any specific share, and she would become a resi- 
duary; whereas the husband or parents can never be 
deprived of a legal share, under any circumstances. 


32. Where the assets excced the number of heirs the Of the return, 
surplus reverts to the heirs. The husband is entitled to 
share in the return; but not the wife. The mother also 
is not entitled to share in the return, if there are brethren ; 
and where there is any individual possessing a double 
relation, the surplus reverts exclusively to such indivi- 
dual. 


33. On a distribution of the estate, the elder son if he Privilege of 


; ' . , oe ads primogeni- 
be worthy, is entitled to his father’s sword, his Koran, ture. 


his wearing apparel and his ring.* 


*In the foregoing summary I am not aware that I have omitted any 
point of material importance. The legal shares allutted to the several 
heirs are of course the same as those prescribed in the Soonee Code, 
both having the precepts of the Koran as their guide. The rules of dis- 
tribution and of ascertaining the relative shares of the different clai- 
mants are also (mutatis mutandis) the same, It is not worth while to no- 
tice in this compilation the doctrines of the Imamecya sect on the law of 
contracts or their tenets in miscellaneous matters, A Digest of their 
laws, relative to those subjects, was some time ago prepared and a con- 
siderable part of it translated by an eminent Oricntalist (Colonel John 
Baillie) by whom however it was left unfinished; provably from an opi- 
nion that the utility of the undertaking might not be commensurate to 
the time and labour employed upon it. 
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CHAPTER III. 
OF SALE. 


1. Sale is defined to be a mutual and voluntary ex- 
change of property for property. 


2. A contract of sale may be effected by the express 
agreement of the parties, or by reciprocal delivery. 


3. Sale is of four kinds; consisting of commutation 
of goods for goods: of money for money: of money for 
goods: and of goods for money; which last is the most 
ordinary species of this kind of contract. 


A. Sales are either absolute, or conditional, or imper- 
fect, or void. 


5. An absolute sale is that which takes effect imme- 
diately ; there being no legal impediment. 


6. A conditional sale is that which is suspended on 
the consent of the proprietor, or (where he is a minor) 
on the consent of his guardian, in which there is no le- 
gal impediment, and no condition requisite to its com- 
pletion but such consent. 


7. An imperfect sale is that which takes effect on 
scizin ; the legal defect being cured by such scizin. 


8. A void sale is that which can never take effect; in 
which the articles opposed to each other, or one of them, 
not bearing any legal value the contract is nude. 


9. The consideration may consist of whatever arti- 
cles, bearing a legal value, the seller and purchaser may 
agrec upon; and property may be sold for prime cost, 
or for more, or fur less than prime cost. 
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10. It is requisite that there should be two parties to Of the parties. 
every contract of sale, except where the seller and pur. 
chaser employ the same agent, or where a father ora 
guardian makes a sale on behalf of a minor, or where a 
slave purchases his own freedom by permission of his 
master. 


11. It is sufficient that the partics have a sense of who may con 
the obligation they contract, and a minor, with the con- #¢t- 
sent of his guardian, or a lunatic in his lucid intervals, 
may be contracting parties. 


12. In a commutation of goods for goods, or of mo- Postponing 
ney for moncy, it is illegal to stipulate fora future period My es 
of delivery; but in a commutation of money for goods | 
or of goods fur money, such stipulation is authorized. — **°cPiv™ 

13. It is essential to the validity of every contract of Certainty re. 
sale, that the subject of it and the considcration should !" 
be so determinate as to admit of no future contention 


regarding the meaning of the contracting partics. 


14. It is also essential that the subject of the contract Other requi. 
should be in actual existence at the period of making the a condita 
contract, or that it should be susceptible of delivery, 
either immediately or at some future definite period. 


15. In a commutation of money for moncy, or of goods Equality 
for goods, if the articles opposed to cach other are of es requi- 
U. 
the nature of similars, equality in point of quantity is 
an essential condition. 


16. It is unlawful to stipulate for any cxtraneous yyJ674) cond: 
condition, involving an advantage to either party, or any "”"* 
uncertainty which might lead to future litigation; but 
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if the extraneous condition be actually performed, or 
the uncertainty removed, the contract will stand good. 


17. It is lawful to stipulate for an option of dissol- 
ving the contract; but the term stipulated should not 
exceed three days. 


18. When payment is deferred to a future period, it 
must be determinate and cannot be suspended on an 
event, the time of the occurrence of which is uncertain, 
though its occurrence be inevitable. For instance, it is 
not lawful to suspend payment until the wind shall 
blow, or until it shall rain, nor is it lawful, even though 
the uncertainty be so inconsiderable as almost to a- 
mount to a fixed term; for instance, it is not lawful to 
suspend payment until the sowing or reaping time. 


19. It is not lawful to sell property in exchange for 
a debt due from a third person, though it is for a debt 
duc from the scller. 


20. A resale of personal property cannot be made by 
the purchaser until the property shall actually have 
come into his possession. 


21. A warranty as to freedom from defect and blemish, 
is implied in every contract of sale. 


22. Where the property sold differs, cither with res- 
pect to quantity or quality from what the seller had 
described it, the purchaser is at liberty to recede from 
the contract. 


23. By the sale of land nothing thereon, which is of a 
transitory nature, passes. Thus the fruit on a tree be- 
longs to the seller, though the tree itself, being a fixture, 
appertains to the purchaser of the land. 
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24. Where an option of dissolving the contract has Responsibili- 
: ty in case of 
been stipulated by the purchaser, and the property sold option, 
is injured or destroyed in his possession, he is respon- 
sible for the price, agreed upon; but where the stipula- 
tion was on the part of the seller, the purchaser is 


responsible for the value only of the property. 


25. But the condition of option is annulled by the option bor 
ace : : annulle 
purchaser’s, exercising any act of ownership, such as to 


take the property out of statu quo. 


26. Where the property has not been seen by the pur- Option to pur- 
, chasers of 
chaser, nor a sample, (where a sample suffices), he is at y eon arid 
liberty to recede from the contract, provided he may not Perty. 
have exercised any act of ownership; if upon seeing the 
property it does not suit his expectation, even though no Exception. 


option may have been stipulated. 


27. But though the property have not been sccn by No option to 
the seller, he is not at liberty to recede from the con- ses 
tract (except ina sale of goods for goods) where no Exception. 
option was stipulated. 

28. A purchaser who may not have agrced to lake the oes oe 
property with all its faults, is at liberty to return it lO gefect. 
the seller on the discovery of a defect, of which he was 
not aware at the time of the purchase, unless while 1n py ception. 
the hands of the purchaser it received a further blemish ; 


in which case he is only entitled to compensation. 


29, But if the purchaser have sold such faulty article ede - case 
to a third person, he cannot exact compensation from re. 
the original seller; unless, by having made an addition 
to the article prior to the sale, he was precluded from 


returning it to the original seller. 


Exception. 
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30. In a case where articles are sold, and are found 
on examination to be faulty, complete restitution of the 
price may be demanded from the seller, even though they 
have been destroyed in the act of trial, if the purchascr 
had not derived any benefit from them; but if the pur- 
chaser had made beneficial use of the faulty articles, he 
is only entitled to proportional compensation. 


31. If a person sell an article which he had purchascd, 
and be compelled to receive back such article and te 
refund the purchase moncy, he is entitled to the samc 
remedy against the original seller, if the defect be of an 
inherent nature. 


32. If a purchaser, after becoming aware of a detect 
in the article purchased, make use of the article or at- 
tempt to remove the defect, he shall have no remedy 
against the seller, (unless there may have been some 
special clause in the contract); such act on his part 
implying acquiescence. 


33. It is a general rule, that if the articles sold are 
of such a nature as not easily to admit of separation or 
division without injury, and part of them, subsequently 
to the purchase, be discovered to be defective, or to be 
the property of a third person, it is not competent to the 
purchaser to keep a part and to return a part, demanding 
a proportional restitution of the price for the part re- 
turned. In this case he must either keep the whole, 
demanding compensation for the proportion that is de- 
fective, or he must return the whole, demanding com- 
plete restitution of the price. It is otherwise where the 
several parts may be separated without injury. 


34. The practices of forestalling, regrating, and en- 
grossing, and of selling on Friday, after the hour of 
prayer, are all prohibited, though they are valid. 
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CHAPTER IV. 


OF SHOOFAA, OR PRE-EMPTION. 


1. Shoofua, or the right of Pre-emption, is defined to Definition of 
be a power of possessing property which has been sold, "~~" ie 
by paying a sum equal to that paid by the purchaser. 


2. The right of pre-emption takes effect with regard pale oh 
to property sold, or parted with by some means cquiva- perty st does 
lent to sale, but not with regard to property the posses- ( 
sion of which has been transferred by gift, or by will, eect. 
or by inheritance; unless the gift was made for a con- 
sideration, and the consideration was expressly stipu- 
lated; but pre-emption cannot be claimed where the 
donor has received a consideration for his gift, such 
consideration not having been expressly stipulated. 


3. The right of pre-emption takes effect with regard Additional 
to property, whether divisible or indivisible; but it 
does not apply to moveable property, and it cannot take 
effect until after the sale is complete, as far as the in- 
terest of the seller is concerned. 


e : . ° Not restricted 
4. The right of pre-emption may be claimed by all any a ale: 


descriptions of persons. There is no distinction made lar class. 
on account of difference of religion. 


KE : . is . - Rights and 
5. All rights and privileges which belong to an ordi privileges Ub 


nary purchaser, belong equally to a purchaser under the 
right of pre-emption. 


6. The following persons may claim the right of pre- a may 
claim pree 


emption in the order enumerated: A partner in the ¢ 


Necessary 
forms to be 
observed. 


Claim when 
preferrible. 


Rights of the 
first purcha- 
ser. 


Rules where 
the property . 
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property sold, a participator in its appendages, and a 
neighbour. 


7. It is necessary that the person claiming this right, 
should declare his intention of becoming the purchaser, 
immediately on hearing of the sale, and that he should, 
with the least practicable delay, make affirmation, by 
witness, of such his intention, either in the presence of 
the seller, or of the purchaser, or on the premises. 


8. The above preliminary conditions being fulfilled, 
the claimant of pre-emption is at liberty at any subse- 
quent period to prefer his claim to a Court of Justice.* 


9. The first purchaser has a right to retain the pro- 
perty until he has received the purchase money from the 
claimant by pre-emption, and so also the seller in a case 
where delivery may not have been made. 


10. Where an intermediate purchaser has made any 


has undergone improvements to the property, the claimant by pre-emp- 
the tion must either pay for their value, or cause them to be 
possession of removed; and where the property may have been dete- 


the first pur- 
chaser. 


riorated by the act of the intermediate purchaser, he (the 
claimant) may insist on a proportional abatement of 
the price; but where the deterioration has taken place 
without the instrumentality of the intermediate pur- 
chaser, the claimant by pre-emption must either pay the 
whole price, or resign his claim altogether. 





* Much difference of opinion prevails as to this point. It seems 
equitable that there should be some limitation of time to bar a claim of 
this nature ; otherwise a purchaser may be kept in a continual state of 
suspense. Ziffer and Moohummud are of opinion, (and such also is the 
doctrine according to one tradition of Aboo Yoosuf), that if the claimant 
causelessly neglect to advance his claim for a period exceeding one month, 
such delay shall amount to a defeasance of his right; but according to 
Abvoo Huneefa, and another tradition of Aboo Yoosuf, there is no limita- 
tion as to tinre, This doctrine is maintained in the Futawai Aulumgeeree, 
in’ the Moheetoo Surukhsee, and in the Hedaya ; and it seems to be the 
most authentic, and generally prevalent opinion. But the compiler of 
the Futawai Anlumgeerce admits that decisions are given both ways, 
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11. But a claimant by pre-emption having obtained Nees where 
the prope 
possession of, and made improvements to property, is has beauties 
not entitled to compensation for such improvements, if! 
it should afterwards appear that the property belonged , 
at 3 t 

to a third person. He will, in this case, recover the to helone ts a 
price from the seller or from the intermediate purchaser, ‘"4 persea. 
(if possession had been given), and he is at liberty to 


remove his improvements. 


12. Where there is a dispute between the claimant ee ‘ienities 
by pre-emption and the purchaser, as to the price paid, to the price 
and neither party have evidence, the assertion, on oath, ?*'- 
of the purchaser must be credited; but where both par- 
ties have evidence, that of the claimant by pre-emption 
should be received in preference. 

13. There are many legal devices by which the right ae 
of pre-emption may be defeated. For instance, where a ae pre. 
man fears that his neighbour may advance such a claim, ;. 
he can sell all his property, with the exception of that 
part immediately bordering on his neighbour's, and 
where he is apprehensive of the claim being advanced 
by a partner, he may, in the first instance, agree with the 
purchaser for some exorbitant nominal price, and after- 
wards commute that price for something of an inferior 
value; when if a claimant by pre-emption appear, he 
must pay the price first stipulated, without reference to 
the subsequent commutation. 

H 
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CHAPTER. V. 
OF GIFTS. 


oe of 1. A gift is ‘defined to be the conferring of property 
cae without a consideration. 


Fssential con- 2, Acceptance and seizin, on the part of the donee, 
ditions of. ; : : 
are as necessary *as relinquishment on the part of the 
donor. 


Cannot be : 3. A gift cannot be made to depend on a contingency, 
Miectinfae oY can it be referred to take effect at any future definite 


NED period. 


Delivery and 4. It is requisite that a gift should be accompanied 
7 by delivery of possession, and that seizin should take 
effect immediately, or, if at a subsequent period, by 

desire of the donor. 


The thing giv. 5. A gift cannot be made of any thing to be produced 
en must be : : ; 

actually ex. i futuro; although the means of its production may 

atthe be in the possession of the donee. The subject of the 

vift must be actually in existence at the time of the 


donation. 


Anundefined 6. The gift of property which is undivided, and mixed 

te eee with other property, admitting at the same time of divi- 

not valid. sion or separation, 1s null and void, unless it be defined 
previously to delivery; for delivery of the gift cannot in 
that case be made without including something which 
furms no part of the gift. 


oe incase 7, Inthe case of a gift made to two or more donecs, 
of two or 


more donees, the interest of each donee must be defined, either at the 
time of making the gift, or on delivery. 
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8. A gift cannot be implied. It must be express and A gift must be 
unequivocal, and the intention of the donor must be de- nisi. on” 
monstrated by his entire relinquishment of the thing ane 
given, and the gift is null and void where he continues donor. 


to exercise any act of ownership over it. 


9. The cases of a house given to a husband by a wife, Exceptions, 
and of property given by a father to his minor child, 
form exceptions to the above rule. 


10. Formal delivery and scizin are not necessary in Of seizin by 
the case of a gift to a trustee, having the custody of the P** 
article given, nor in the case of a gift to a minor. The 
seizin of the guardian in the latter case is suflicient. 


11. A gift on a deathbed is viewed in the light of a Of gift ona 
legacy, and cannot take effect for more than a third of “PS 
the property; consequently no person can make a gilt 
of any part of his property on his deathbed to one of 
his heirs, it not being lawful for one heir to take a legacy 
without the consent of the rest. 


12. A donor is at liberty to resume his gift, except in 
. . admiussible. 
the following instances: 

13. A gift cannot be resumed where the donec is a Fxcept incer- 

. . . . taiD Cuses. 

relation, nor where any thing has been received in return, 
nor where it has received any accession, nor where it 
has come into the possession of a second donce, or into 
that of the heirs of the first. 


14. Besides the ordinary species of gift, the law enu- Two 
merates two contracts under the head of gifts, which ‘4s ¢! 
however more nearly resemble exchange or sale. They 
are technically termed Hiba bil Iwuz, routual gifi, or 


Of gifts. 
gift for a consideration, and Hiba ba shurt ool Iwuz, 
gift on stipulation, or on promise of a consideration. 


Of Hibatit 15. Hiba bil Iwuz is said to resemble a sale in all its 
eee properties; thesame conditions attach to it, and the 
tual seizin of the donees is not, in all cases, necessary. 


Of Hiba ba 16. Hiba ba shurt ool Iwuz, on the other hand, is said 
siurt ool Iwuz. : ; : 
to resemble a sale in the first stage only; that is, before 
the consideration for which the gift is made has been 
received, and the seizin of the donor and donee is there- 
fore a requisite condition. 
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CHAPTER VI. 


OF WILLS. 


1. There is no preference shown to a written over a Nuncupative 
nuncupative will, and they are entitled to equal weight, Pie eee 
Whether the property which is the subject of the will be 


real or personal. 


2. Legacies cannot be made to a larger amount than or legacies. 
one-third of the testator’s estate, without the consent of 
the heirs. 


3. A legacy cannot be left to one of the heirs without To an heir. 
the consent of the rest. 


4. There is this difference between the property which pistinction 


is the subject of inheritance and that which is the sub- between pro- 
perty acquir- 


ject of legacy. The tormer becomes the property of the ed by inheri- 

: ; : tance and by 
heir by the mere operation of law; the latter does not wii, 
become the property of the legatee until his consent 


shall have been obtained cither expressly or impliedly. 


5. The payment of legacies to a legal amount pre- Legacies prep 
ae ; a ae . cede clains 
cedes the satisfaction of claims of inheritance. inal ciate 


6. All the debts due by the testator must be liqui- And debts 
dated before the legacies can be claimed. eee lega- 


7. An acknowledgment of debt in favour of an heir Acknowledy- 
intofa debt 
on a deathbed resembles a legacy; inasmuch as it does Over 


not avail for more than a third of the estate. 


8. It is not necessary that the subject of the legacy Oras subject 
A . ol] wa iegacy, 
should exist at the time of the execution of the will. It oe 
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is sufficient for its validity that it should be in existence 
at the time of the death of the testator. 


Of illegal 
provisions. 


9. The general validity of a will is not affected by its 
containing illegal provisions, but it will be carried into 
execution as far as it may be consistent with law. 


Epecialrule 10. A person not being an heir at the time of the exe- 

relative to fe- : ‘ ; ; ; 
cution of the will, but becoming one previously to the 
testator’s death, cannot take the legacy left to him by 
sich will; but a person being an heir at the time of the 
execution, and becoming excluded previously to the 
testator’s death, can take the legacy left to him by such 
will. 


eae 11. If a man bequeath property to one person, and 

by implicati- subsequently make a bequest of the same property to 

ies another individual, the first bequest is annulled; so also 
if he sell or give the legacy to any other individual ; 
even though it may have reverted to his possession be- 
fore his death, as these acts amount to a retractation of 
the legacy. 


12. Where a testator bequeaths more than he legally 
legacies, can to several legatees, and the heirs refuse to confirm 
his disposition, a proportionate abatement must be made 

in all the legacies. 
ee 13. Where a legacy is left to an individual, and sub- 
tothe same sequently a larger legacy to the same individual, the 


pore larger legacy will take effect; but where the larger lega- 
cy was prior to the smaller one, the latter only will take 
effect. 

Aya of the 14. A legacy being left to two persons indiscriminate- 


legacy jy, if one of them die before the legacy is pavable, the 
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whole will go to the survivor; but if half was left to to two indivi. 
each of them, the survivor will get only half, and the e 
remaining moiety will devolve on the heirs; so also in 

the case of an heir and a stranger being left joint 

legatees. 


15. Where there is no executor appointed, the father Of Executors. 
or the grandfather may act as executor, or in their de- 
fault their executors. 


16. A Moohummudan should not appoint a person of Should be 
a different persuasion to be his executor, and such ap- mens 
pointment is liable to be annulled by the ruling power. 


17. Execcutors having once accepted cannot subse- Cannot re- 
quently decline the trust. sign. 


18. Where there are two executors, it is not com- Rule where 
petent to one of them to act singly, except in cases of Te ore Ww 
necessity, and where benefit to the estate must certainly 
accrue. 
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CHAPTER VII. 
OF MARRIAGE, DOWER, DIVORCE, AND PARENTAGE. 


Definitionof 1. Marriage is defined to be a contract founded on 
. the intention of legalizing generation. 


Essentials of. 92, Proposal and consent are essential to a contract 
of marriage. 


Conditions of. 3. The conditions are discretion, puberty, and free- 
dom of the contracting parties. In the absence of the 
first condition, the contract is void ab initio ; for a mar- 
riage cannot be contracted by an infant without dis- 
cretion, nor by a lunatic. In the absence of the two 
latter conditions, the contract is voidable; for the va- 
lidity of marriages contracted by discreet minors, or 
slaves, is suspensive on the consent of their guardians or 
masters. It is also a condition, that there should be no 
legal incapacity on the part of the woman; that each 
party should know the agreement of the other; that there 
Should be witnesses to the contract; and that the pro- 
posal and acceptance should be made at the same time 
and place. 


navi tii of 4, There are only four requisites to the competency 
1 sses UO. * 
of witnesses to a marriage contract; namely, freedom, 
discretion, puberty and profession of the Moosulmaun 
faith. 


cei rules 5. Objections as to character and relation, do not 
regarding : ; ; : 
them. . apply to witnesses in a contract of marriage, as they 


do in other contratts. 


Frere my 6. A proposal may be made by means of agency, or 
6 ma 6 a- . ° © 
gency, or by by letter; provided there are witnesses to the receipt of 
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the message or letter, and to the consent on the part of tetter. 
the person to whom it was addressed. 


_ 7. The effect of a contract of marriage is to legalize Efect of the 
the mutual enjoyment of the parties; to place the wife °°"? 
under the dominion of the husband; to confer on her 
the right of dower, maintenance,* and habitation; to 
create, between the parties, prohibited degrees of rela- 
tion and reciprocal rights of inheritance; to enforce 
equality of behaviour towards all his wives on the part 
of the husband, and obedience on the part of the wife, 
and to invest the husband with a power of correction 
in cases of disobedience. 


8. A freeman may have four wives, but a slave can Number of 
‘1vces. 
have two only. ° 


9. A man may not marry his mother, nor his grand- Faumeration 
: - 4 ah ; ; of prohibited 
mother, nor his mother-in-law, nor his step-mother, NOY sejations, 
his step-grand-mother, nor his daughter, nor his grand- 
daughter, nor his daughter-in-law, nor his grand-daugh- 
ter-in-law, nor his step-daughter, nor his sister, nor his 


foster-sister, nor his niece, nor his aunt, nor his nurse. 


10. Nor is it lawful for a man to be married at the Additional 
; ‘uhibitions. 
same time to any two women who stand in such a de- Ph" 
sree of relation to each other, as, that, if one of them 


had been a male, they could not have intermarried. 


11. Marriage cannot be contracted with a person of 
who is the slave of the party, but the union of a freeman “74 19" 
with a slave, not being his property, with the consent 


* The right of a wife to maintenance is expressly recognized ; so much 
so, that if the husband be absent and have not made any provision for 
his wife, the Law will cause it to be made out of his property ; and in 
case of divorce, the wife is entitled to maintenance during the period of 
her probation. 
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of the master of such slave, is admissible; provided he 
be not already married to a freewoman. 
ne ae 12. Christians, Jews, and persons of other religions, 
ties. believing in one God, may be espoused by Moohummu- 
dans. 


st ava 13. Marriage will be presumed, in a case of proved 
continual cohabitation, without the testimony of wit- 
nesses; but the presence of witnesses is nevertheless 
requisite at all nuptials. | 


Capacity to 14. A woman having attained the age of puberty, may 

pnern contract herself in marriage with whomsoever she 
pleases; and her guardian has no right to interfere if 
the match be equal. 


Right of guar- 15. If the match be unequal, the guardians have a 
dians, ; P : : ; ; 
right to interfere with a view to set it aside. 


ee 16. A female not having attained the age of puberty, 
‘cannot lawfully contract herself in marriage without 
the consent of her guardians, and the validity of the 


contract entirely depends upon such consent. 


Limitation. 17. But in both the preceding cases the guardians 
should interfere before the birth of issue. 


Contract 18. A contract of marriage entered into by a father 
ena ans or erand-father, on behalf of an infant, is valid and 
parties, binding, and the infant has not the option of annalling 


it on attaining maturity; but if entered into by any 
other guardian, the infant so contracted may dissolve 
the marriage “on coming of age, provided that such 
delay does not take place as may be construed into 
acquiescence. 
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19. Where there is no paternal guardian, the maternal 0f guardians 
kindred may dispose of an infant in marriage; and in ene 
default of maternal guardians the government may 
supply their place, 


20. A necessary concomitant of a contract of marriage Of dower. 
is dower, the maximum of which is not fixed, but the 
minimum is ten dirms,* and it becomes due on the Minimum of 
consummation of the marriage (though it is usual to 
stipulate for delay as to the payment of a part) or on When duc. 
the death of either party, or on divorce. ; 


91. Where no amount of dower has been specified, Where no 
P ‘ : amount fixed, 
the woman is entitled to receive a sum equal to the ne 
average rate of dower granted to the females of her 


father’s family. 


22. Where it may not have been expressed whether whether 
the payment of the dower is to be prompt or deferred, Penh des 


it must be held that the whole is due on demand. 


23. It is a rule that whatsocver is prohibited by rea- ni 
tion of foster. 


son of consanguinity is prohibited by reason of fosterage ; ae ain one 

but as far as marriage is concerned, there are one or two sanguinity. 

exceptions to this rule; for instance a man may marry 

his sister’s foster-mother, or his foster-sister’s mother, 

or his foster-son’s sister, or his fuster-brother’s sister. Exceptions. 
24. A husband may divorce his wife without any oftherules of 

misbehaviour on her part or without assigning any Divorce. 

cause; but before the divorce becomes ureversible, 

according to the more approved doctrine, it must be 

repeated three times, and between each time the period 





* The value of the dirm is very uncertain. Ten dirms according to one 
account make about six shillings and eight pence sterling. See Note to 
Hamilton’s translation of the Hidaya page 122, volume 1. 
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of one month must have intervened; and in the interval 
he may take her back either in an express or implied 


manner. 

Conditions 25. A husband cannot again cohabit with his wife 
orecedent to . . : ° . 
ee who has been three times irreversibly divorced, until 


after she shall have been married to some other indivi- 
dual and separated from him either by death or divorce; 
but this is not necessary to a re-union, if she have been 
separated by only one or two divorces. 


Ofadeathbed 26. If a husband divorce his wife on his deathbed, 

Seu: *- is nevertheless entitled to inherit, if he died before 
the expiration of the term (four months and ten days) 
of probation, which she is bound to undergo before 
contracting a second marriage. 


9 : : 

Whatamounts 2: A vow of abstinence made by a husband, and 

t4 adivorce. maintained inviolate for a period of four months, 
amounts to an irreversible divorce.* 


Of divorce 28. A wife is at liberty, with her husband’s consent, 
purchased. 49 purchase from him her freedom from the bonds of 
marriage. 


Another mode 2: Another mode of separation is by the husband’s 

of dovorce. making oath, accompanied by an imprecation as to his 
wite’s infidelity, and if he in the same manner deny the 
parentage of the child of which she is then pregnant, it 
will be bastardized. 


Of Impoten- 30. Established impotency is also a ground for ad- 
ae mitting a claim to separation on the part of the wife. 





* There is recognized a species of reversible divorce, which is effected 
by the husband comparing his wife to any member of bis mother, or 
some other relation prohibited to him, which must be expiated by eman- 
cipating a slave, by alms, or by fasting. This divorce is technically 
termed Zikar,—Hidaya, book iv. chap. ix. 
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3L. A child born six months after marriage is consi- Rules relative 
dered to all intents and purposes the offspring of the aN SMOe Ss 
husband ; so also a child born within two years after 
the death of the husband or after divorce. 


32. The first born child of a man’s female slave is con- Relative to 
sidered his offspring, provided he claim the parentage, pe parauatia 
but not otherwise; but if after his having claimed the lave. 
parentage of one, the same woman bear another child 
to him, the parentage of that other will be established 


without any claim on his part. 


33. If a man acknowledge another to be his son, and Of acknow- 
: : ; fas ieige ae ; ledgment of 
there be nothing which obviously renders it impossible jarcotage. 
that such relation should exist between them, the pa- 


rentage will be established. 
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CHAPTER VIII. 
OF GUARDIANS AND MINORITY. 


Term of mino- J. All persons, whether male or female, are considered 


rity. : . oe 
minors until after the expiration of the sixteenth year, 
unless symptoms of puberty appear at an earlier period. 
Subdivision 2. There is a subdivision of the state of minority, 
ol. 


though not so minute as in the Civil Law, the term 
minor being used indiscriminately to signify all persons 
under the age of puberty; but the term Subee is applied 
to persons in a state of infancy, and the term Moorahig 
to those who have nearly attained puberty.* 


hina pri- 3. Minors have not different privileges at differcnt 
Db id e e ° e e. 
stages of their minority, as in the English law.+ 


Of guardians, 4° Guardians are cither natural or testamentary. 


Ofthesame. 5. They are also near and remote. Of the former 
description are fathers and paternal grand-fathers and 
their executors and the cxecutors of such executors. 





* “The great distinction therefore was into inajors and minors ; but 
minors were again subdivided into Pubcres and Impuberes ; and Impubcres 
again underwent a subdivision into Infuntes and Imnpuberes.”—Summary 
of Taylor’s Roman Law, page 124. In the Moohummudan Law a person 
after attaining majority is termed Shab till the age of thirty-four years; 
he is termed Kohul until the age of fifty-one, and Sheikh for the re- 
mainder of his life. 

+ The ages of male and female are different for different purposes. A 
male at twelve years old may take the oath of allegiance; at fourteen is 
at years of discretion, and therefore may consent or disagree to marriage, 
may choose his guardian, and, if his discretion be actually proved, may 
make his testament of his personal estate; at seventeen may be an 
executor, and at twenty-one is at his own disposal, and may alien his 
lands, goods and chattels. A female also at seven years of age may be 
betrothed or given in marriage ; at nine is entitled to dower; at twelve 
is at years of maturity, and therefore may consent or disagree to mar- 
riage, and, if proved to have sufficient discretion, may bequeath her 
personal estate ; at fourteen is at years of legal discretion, and may 
choose a guardian; at seventeen may be executrix ; and at twenty-one 
may dispose of herself and her lands.—See Blackstone’s Commentaries, 
vol. 1, page 463. 
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Of the latter description are the more distant paternal 
kindred, and their guardianship extends only to matters 
connected with the education and marriage of their 
wards. 


6. The former description of guardians answers to the ae 
term of curator in the Civil Law, and of manager in the ans. 
Bengal Code of Regulations; having power over the 
property of the minor for purposes beneficial to him, 
and in their default this power does not vest in the 


remote guardians, but devuives on the ruling authority. 


7. Maternal rclations are tite lowest species of cuardi- 

: , : , as. _of maternal 
ans, as their right of guardianship for the purposes of selations. 
education and marriage takes effect, only where there 
may be no paternal kindred nor mother. 


8. Mothers have the right (and widows durante Pas of 

. ° P : ’ ther's c 
viduitate) to the custody of their sons until they attain tou 
the age of seven ycars, and of their daughters until they 


attain the age of puberty. 


9. The mother’s right is forfeited by marrying a Special rules. 
stranger, but reverts on her again becoming a widow. 


t0. The paternal relations succeed to the right of Right of the 
, ‘ _ paternal rela- 
guardianship, for the purposes of education and marmi- tons. 
age, in proportion to the proximity of their claims to 


inherit the estate of the minor. 


11. Necessary debts contracted by any guardian for se a 
the support or education of his ward, must be discharged 
by him on his coming of age. 


32. A minor is not competent sui juris to contract ee ee 
marriage, to pass a divorce, to manumit a slave, to make nor. 
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a loan, or contract a debt, or to engage in any other 
transaction of a nature not manifestly for his beneiit, 
without the consent of his guardian. 


‘Competency 13. But he may receive a gift, or do any other act 


{. s e ee fe e 
" which is manifestly for his benefit. 
Of his im- 14. A guardian is not at liberty to sell the immove- 
moveable pro- : : 
perty. able property of his ward, except under seven circum- 


stances, viz. Ist, where he can obtain double its value; 
2dly, where the minor has no other property, and the 
sale of it is absolutely necessary to his maintenance; 
3dly, where the late incumbent died in debt which can- 
not be liquidated but by the sale of such property; 
Athly, where there are some general provisions in the will 
which cannot be carried into effect without such sale; 
Sthly, where the produce of the property is not suffi- 
cient to defray the expences of keeping it; 6thly, where 
the property may be in danger of being destroyed; 
7thly, where it has been usurped, and the guardian 
has reason to fear that there is no chance of fair resti- 
tution. 


ions. 


Ofhis person. 15. Eevery contract entcred into by a near guardian 
al Property: on behalf and for the benefit of the minor, and every 
contract entered into by a minor with the advice and 
consent of his near guardian, as far as regards his per- 


Exception. ; : Bt hin f 
sonal property, is valid and binding upon him; provided 
there be no circumvention or fraud on the face of it. 
16. Minors are civilly responsible for any intentional 
ty of. 


damage or injury done by them to the property or 
interests of others; though they are not liable in criminal 
matters to retaliation or to the ulttmum supplicium, but 
they are liable to discretionary chastisement and cor- 
rection. 
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CHAPTER IX. 
OF SLAVERY. 


1. There are only two descriptions of persons recog- Of legal sla- 
nized as siaves under the Moohummudan Law. First, “""”’ 
inddels made captive during war; and, secondly, their 
descendants. These persons are subjects of inheritance, 
and of all kinds of contracts, in the same manner as 
other property. 


2. The gencral state of bondage is subdivided into Slavery entire 
‘ : : - or quahied, 
two ciasses, and slavery may be cither entire or quali- 
fied, according to circumstances. 


3. Qualified slaves are of three descriptions: the - qualific 
$ * : Slaves, 
Mookatib; the Moodubbir, and the Oom-i-wulud. " 


4. A Mookatib slave is he between whom and his mas- Of a 
ter there may have been an agreement for his ransom, ee 
on the condition of his paying a certain sum of money, 
cither immediately, or at some future period, or by in- 
stalments. 


5. If he fulfil the condition he will become free; Rules relative 
otherwise he will revert to his former unqualified state si 
of bondage. In the mean time his master parts with 
the possession of, but not with the property in him. He 
is not however in the interval a fit subject of sale, gift, 
pledge or hire. 


G6. A Moodubbir slave is he to whom his master has Of a 
promised post-olbit emancipation—such promise however we 
may be made absolutely, or with limitation; in other 
words, the freedom of the slave may be made to depend 

K 
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generally on the death of his master, whenever that 
event may happen; or it may be made conditionally, to 
depend on the occurrence of the event within a specified 


period. 


Rules relative 7. This description of slave is not a fit subject of sale 

i or gift, but labour may be exacted from him, and he may 
be Jet out to hire, and in the case of a female she may 
be given in marriage. Where the promise was made 
absolutely, the slave becomes free on the death of the 
master, whenever that event may happen; and, where 
made conditionally, if his death occurred within the 
period specified. 


Exceptions to’ 8. The general law of legacies and debts is applicable 

the above gen- J Re aie® ‘age ‘ ; 

eral rules, to this description of slaves, they being considered as 
much the right of the heirs as any other description of 
property: consequently they can only be emancipated 
to the extent of one-third of the value of their persons, 
where the master leaves no other property; and they 
must perform emancipatory labour for the benefit of the 
heirs to the extent of the other two-thirds; and where 
the master dies insolvent, they do not become free until, 
for the benefit of the deceased's creditors, they have 
earned by their labour, property to the full amount of 
their value. 


Of an Oom-i- 9. An Oom-i-wulud is a female slave who has borne a 
wulud. , . 
6 child or children to her master. 


Rules relative 10. The law is the same regarding this description of 
HO: slave as regarding the Moodubbir, with this difference 
in her favor, that she is emancipated unconditionally on 
the death of her master; whether he may or may not 
have left other assets, or whether he may have died in 
a state of insolvency or otherwise. But it should be 
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observed that the parentage of the children of such 
slave is not established in her master unless he acknow- 
ledge the first born. 


11. Slaves labour under almost every species of legal Die _ 
: . . tons of slaves, 
incapacity. They cannot marry without the consent of 
their masters. Their evidence is not admissible nor 
their acknowledgments (unless they are licensed,) in 
matters relating to property. They are not generally 
eligible to fill any civil office in the state, nor can they 
be executors, sureties or guardians (unless to the minor 
children of their master by special appointment) nor 
are they competent to make a gift or sale, nor to inherit 


or bequeath property. 


12. But, as some counterpoise to these disqualifica- Indulgences 
tions, they are exempted from many of the obligations of as 
freedom. ‘Tihey are not liable to be sued except in the 
presence of their masters; they are not subject to the 
payment of taxes, and they cannot be imprisoned for 
debt. In criminal matters the indulgences extended to 
them are more numerous. 


13. Any description of slave however may be licen- on licensed 
‘ . slaves, 
sed, either for a particular purpose or generally for 
commercial transactions; in which case they are al- 


lowed to act to the extent of their license. 


14. Masters may compel their slaves to marry.  Un- Rules relativ 
wy 4 ‘ to the marrt- 
qualified slaves may be sold to make good their Wives gre of, 
dower and maintenance, and qualified slayes may be 
compelled to labour for the same purposes. A man 
cannot marry a female slave, so long as he has a free 
wife; nor can he under any circumstances marry his 


own slave girl, nor can a slave marry his mistress. 
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Slavery of re- 
jations prohi- 
bited. 


Of the issue 
of slaves. 


Question as to 
a person’s sel- 
ling himself 
into slavery, 


Of servitude. 


Of slavery, 


15. Persons who stand reciprocally related within 
the prohibited degrees cannot be the slaves of each 
other. 


16. Where issue has been begotten between the male 
slave of one person and the female slave of another, the 
maxim of partus sequitur ventrem applies, and the for- 
mer has no legal title to the children so begotten. 


17. It is a question how far the sale of a man’s own 
person is lawful when reduced to extreme necessity. 
It is declared justifiable in the Moheet oo-surukhsee, a 
work of unexceptionable authority. But while deference 
is paid to that authority, by admitting the validity of 
the sale, it is nevertheless universally contended that 
the contract should be cancelled on the application of 
the slave, and that he should be compelled by his labour 
to refund the value of what he had received from his 
purchaser. 


18. It is admitted however by all authorities that a 
person may hire himself for any time, even though it 
amount to servitude for life; but minors so hired may 
annul the contract on attaining majority. 
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CHAPTER X. 


OF ENDOWMENTS. 


1. An endowment significs the appropriation of pro- Deiinition of 
perty to the service of God; when the right of the) neew- 
appropriator becomes divested, and the profits of the 
property so appropriated are devoted to the benetit of 
mankind. 


2. An endowment is not a fit subject of sale, gilt or Rules relative 
inheritance; and if the appropriation be made tn ex- " 
tremis, it takes effect only to the extent of a third of the 
property of the appropriator. Undefined property is a 
fit subject of Endowment. 


3. Endowed property may be sold by judicial autho- gate of—when 
rity, when the sale may be absolutely necessary to Ulewable- 
defray the expence of repairing its edifices or other 
indispensable purpose, and where the object cannot be 
attained by farming or other temporary expedient. 


4. In case of the grant of an endowment to an indi- Grantof—toa 
vidual with reversion to the poor, it is not necessary ae - 
that the grantces specified shall be in existence at the 
time. For instance, if the grant be made in the name 
of the children of A with reversion to the poor, and A 
should prove to have nv children, the grant will never- 
theless be valid, and the profits of the endowment will 


be distributed among the poor. 


5. The ruling power cannot remove the supermten- ey: 
; ; ‘ ent of— not 
dent of an endowment appointed by the appropriator, removable 
unless on proof of misconduct; nor can the ¢ 


tor himself remove such person, unless the liberty of 
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doing so may have been specially reserved to him at 
the time of his making the appropriation. 


OF the suc- 6. Where the appropriator of an endowment may not 

cession f0. have made any express provision as to who shall suc- 
ceed to the office of superintendent on the death of the 
person nominated by himself, and he may not have left 
an executor, such superintendent may, on his death 
bed, appoint his cwn successor, subject to the confirma- 
tion of the ruling powcr. 


Rules relative 7, The specific property cndowed cannot be exchang- 

sie eal ed for other property, unless a stipulation to this effect 
may have been made by the appropriator, or unless 
circumstances should render it impracticable to retain 
possession of the particular property, or unless mani- 
fest advantage be deriveable from the exchange; nor 
should endowed lands be farmed out on terms inferior 
to their value, nor for a longer period than three years, 
except when circumstances render such measure abso- 
lutely necessary to the preservation of the endowment. 


Cocks 8. The injunctions of the appropriator should be ob- 
aeiee eit served except in the following cases: If he stipulate 
may be con- that the superintendent shall not be removed by the 
races ruling authorities, such person is nevertheless remov- 
able by them on proof of misconduct. If he stipulate 
that the appropriated Jands shall not be let out to farm 
for a longer period than one year, and it be difficult to 
obtain a tenant for so short a period, or, by making a 
longer lease, it be better calculated to promote the in- 
terests of the establishment, the ruling authorities are 
at liberty to act without the consent of the superinten- 
dent. If he stipulate that the excess of the profits be 
distributed among persons who beg for it in the mosque, 
it may nevertheless be distributed in other places and 
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among the necessitous, though not begvars. If he sti- 
pulate that daily rations of food be served out to the 
necessitous, the allowance may nevertheless be made 
inmoney. The ruling authorities have power to in- 
crease the salaries of the officers attached to the en- 
dowment, when they appear deserving of it, and the 
endowed property may be exchanged, when it may 
seem advantageous, by order of such authorities; even 
though the appropriator may have expressly stipulated 
against an exchange. 


9. Where an appropriator appoints two persons joint Case of two 
superintendents, it is not competent to cither of them ae aes 
to act separately; but where he himself retains a 
moiety of the superintendence, associating another 
individual, he (the appropriator) is at liberty to act 
singly and of his own authority in his self-created 


capacity of joint superintendent. 


10. Where an appropriation has been made by the General iu" 
ruling power, from the funds of the public treasury, for Sieh ie 
public purposes, without any specific nomination, the dewmen’s. 
superintendence should be entrusted to some person 
most deserving in point of Iearning; but in private 
appropriations, with the exceptions above mentioned, 


the injunctions of the founder should be fulfilled. 
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CHAPTER XI. 
OF DEBTS AND SECURITIES. 


1. Heirs are answerable for the debts of their ances- 
tors, as far as there are assets. 


2. The payment of debts atknowledged on a deathbed 
must be postponed until after the liquidation of those 
contracted in health, unless it be notorious that the 
former were bond fide contracted; and a deathbed ac- 
knowledgment of a debt in favor of an heir is entirely 
null and void, unless the other bcirs admit that it is 
due. 


3. If two persons jointly contract a debt and one of 
them die, the survivor will be held responsible for a 
moiety only of the debt; mnless there was an express 
stipulation that cach should be liable for the whole 
amount: for the law presumes that each were equal 
participators in the profits of the loan, and that one 
should not be responsible for the share of advantage 
acquired by the other. 


4. So also where two persons are joint sureties for 
the payment of a debt, if one of them die, the survivor 
will not be considered as surety for the whole debt; 
unless there was an express stipulation that each should 
be surety for the whole, and that the one should be 
surety of the other. 


o. Ut is different where two partiers are engaged in 
trafic, contributing the same amount in capital, and be- 
ing equal in all respects, in which case the one partner 
is responsible for all acts done and for all debts con- 
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tracted by the other. But this is nof the case with re- 
gard to other partnerships, in which cases a creditor of 
the concern cannot claim the whole debt from any one 
of the partners severally, but must either come upon 
the whole collectively, or if he prefer his claim against 
any one individual partner, it must be only to the extent 
of his share. 


6. Necessary debts contracted by a guardian on ac- Of necessary 
count of his ward must be discharged by the latter on 
his coming of age. 


7. A general inhibition cannot be laid on a debtor to tnhivition of 
exclude him entirely from the management of his own °°): 
affairs; but he may be restrained from entering into 
such contracts as are manifestly injurious to his creditor. 


8. Ifa debtor, on being sued, acknowledge the debt, Proof of debt 
. ry . s a = ; fess é 
he must not be immediately imprisoned; but if he deny, snd by ev. 
and it be established by evidence, he should be commit- ¢«2e- 


ted forthwith to jail. 


9. If, after judgment, there should be any procrasti- Case of pro- 
nation on the part of a debtor who has been suffered to (ns 
go at large, and he may have received a valuable con- 
sideration for the debt, or if it be a debt on beneficial 


contract, he should be committed to jail notwithstanding 


he plead poverty. 


10. But if the debt had been contracted gratuitously Special rule in 
and without any valuable consideration having been “™#" °° 
received (as in the case of a debt contracted by a 
surety on account of his principal), the debtor should 
not be imprisoned unless the creditor can establish his 


solvency. 
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ia aah 11. It is left discretionary with the judicial authorities 
ow aetermin- : - . . ° 
able. to determine the period of imprisonment in cases of 


apparent insolvency. 


Pierson as 12. But the liberation of a debtor does not exempt 
hanes him from all future pursuit by his creditors. They may 
cause his arrest at a subsequent period, on proof of his 


ability to discharge the debt. 


Of attach- 13. In the attachment and sale of property belonging 
ment and sale. ; ‘ : 
to a debtor, great caution is prescribed. In the first 
instance, his money should be applied to the liquidation 
of his debt; next, his personal effects, and last of all 


his houses and lands. 


Ofmortgages 14, There is no distinction between mortgages of 
and pledges: Jands and pledges of goods. 


Of Hypothe- 


mae 15. Hypothecation is unknown to the Moohummudan 
cation. 


Law, and seizin is a requisite condition of mortgage. 


Of mortgages. 16. The creditor is not at liberty to alienate and sell 
the mortgage or pledge at any time, unless there was an 
express agreement to that effect between him and the 
debtor, as the property mortgaged is presumed to be 
equivalent to the debt, and as the debt cannot receive 
any accession, interest being prohibited. 


ee 17. It is a gencral rule that the pawnee is chargeable 

mortgagee, With the expence of providing for the custody, and the 
pawner with the expence of providing for the support 
of the thing pledged; for instance, in the case of a 
pledge of a horse, it is necessary that the pawner should 
provide his food, and the pawnee his stable. 

peal ag re 18. Where property may have been pawned or mor- 

pledge. gaged in satisfaction of a debt, it is not lawful for the 
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pawnee or mortgagee to use it without the consent ot 
the pawner or mortgager, and if he do so, he is res- 
ponsible for the whole value. 


19. Where such property, being equivalent to the debt, Mortgaze des. 
may have been destroyed, otherwise than by the act of 
the pawnee or mortgagee, the debt is extinguished; 
where it exceeds the debt, the pawnee or mortgagee is 
not responsible for the excess, but where it falls short 
of the debt, the deficiency must be made up by the 
pawner or mortgager; but if the property were wilfully 
destroyed by the act of the pawnee or mortgagee, he 
will be responsible for any excess of its value beyond 
the amount of the debt. . 


20. If a person die, lcaving many creditors, and he Privilege of a 
may have pawned or mortgaged some property to onc eer e 
of them, such creditor is at liberty to satisfy his own 
debt out of the property of the deceased debtor, which 
is in his own possession, to the exclusion of all the 
other creditors. 
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CHAPTER XII. 


OF CLAIMS AND JUDICIAL MATTERS. 


No limitation. 1, There is no rule of limitation to bar a claim of 
right according to the Moohummudan Law.* 


Parole and 2. A claim founded on a verbal engagement is of 

writing equal- P : . . 

ly valid. equal weight with a claim founded on a written en- 
gagement. 

o informal 3. Informality in a deed does not vitiate a contract 

eeds, 


founded thereon, provided the intention of the contrac- 
ting parties can otherwise be clearly ascertained. 


Of priority. 4. The general rule with respect to all claims is that 
priority in point of time confers superiority of right. 


Conflicting oO. Where the priority of either cannot be ascertained, 
claims of pur- ° ; j 
chase and wif a claim founded on purchase is entitled to the preference 


over a claim founded on gift. 


Contracts ge- 6. Contracts are not dissolved generally by the death 


ay “eof one of the contracting parties, but they devolve on 
the representatives as far as there may be assets; 

Exceptions, Unless the subject of the contract be of a personal 
nature, such for instance as in the case of a lease, if 
either the landlord or farmer die, the contract ceases 
on the occurrence of that event. 

Additional 7. So also in the case of partnership and joint con- 


exception. cerns of any -description, where the surviving partners 





*In the Buhreorayig an opinion is cited from the Mubsoot, to the effect 
that if a person causelessly neglect to advance his claim for a period of 
thirty three years, it shall not be cognizable in a court of justice; but 
this opinion is adverse to the received legal doctrine. 
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are not bound to continue in business with the heirs of 
the deceased partner, and vice versd ; and the obligation 
is extinguished, as well by civil as by natural death. 


8. Oaths are not administered to witnesses. Of witnesses, 


9. In civil claims the evidence of two men or one Their number. 
man and two women is generally requisite. 


10. Slaves, minors and persons convicted of slander Incompetent 
are not competent witnesses. witnesses. 


11. The evidence of a father or grand-fathcr, in favor Inadmissible 
of his son or his grand-son, and vice vers; of a husband 42° 
in favor of his wife, and vice versa, and of a servant in 
favor of his master, and vice versd, is not admissible. 


12. Nor is the evidence of a partner admissible in of the same. 
mattcrs affecting the joint concern. 


13. In matters which fall peculiarly within the pro- Female evi- 
vince of women, female evidence is admissible, uncor- 7 we 
roborated by male testimony. 


14. Hearsay evidence is admissible to establish birth, And hearsay 
1 : z . . vid : 
death, marriage, cohabitation and the appointment of a“ 


Kazee; as the eye witnesses to such transactions are 
frequently not forthcoming, 


15. No respect is paid to any superiority in the num- Superfluous 
idence. 
ber of witnesses above the prescribed number adduced “*"°""* 


in support of a claim. 


16. The evidence of witnesses which tends to esta- of 
blish the plaintiff's claim to any thing not contained in 
his own statement, must be rejected; for instance, if 
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any of his witnesses depose to a larger sum being due 
to him than that claimed by himself. 


ee 17. The evidence of witnesses which tends to esta- 

ground of ac-blish the plaintiff’s claim on a ground different fiom 

myn: that alledged by himself, must be rejected; for instance, 
if the plaintiff were to claim by purchase and his wit- 
nesses were to depose to his claim being founded on 
gift. 

A ae 18. Where a debt is claimed, and some of the wit- 

amount due, nesses depose to the debt of the whole sum claimed 
and others to a part of it only, the plaintiff is entitled 
to such part only of the sum claimed. 


Of the gene. 19. Where a defendant pleads the general issue, the 
ek ~-~-g probandi rests on the plaintiff. 


Hy a oe 20. Where a plea contains defensive matter, such as 
plea contain- er eee ; 

ing defensive Payment or satisfaction, the onus probandi rests on the 
mater: defendant; the rule being the same as in the Civil Law, 


that in every issue the afhirmative is to be proved. 


Of the junc- 21. A defendant may in some cases plead both the 
ea Pied and general issue and a special plea, where they are not 
aia is- inconsistent; and the onus probandi in such case 
rests on the plaintiff, where the special plea is not 
necessary to the defence; for instance, a man sues 
another for half an estate, alledging that he was born 
in wedlock of the same father and mother as the 
defendant. Here the defendant may deny the allegation 
generally, and at the same time plead that the plaintiff 


was born of a different family. 


Aclaimatvae 22. A claim is not admissible which may be repug- 
riance with @ pont to a former claim, both of which cannot stand; 
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for instance, a person in a former suit having denied Aisaaey in- 
that a certain individual was his brother, cannot subse- aera 
quently claim the inheritance of that person on the plea 

of such relation. 


23. Butif the claim be at variance with a former onc, Unless 
and they can both consistently stand, it is admissible ; - Le ver 
for instance, a claim having been advanced to property 3": 
in virtue of purchase, the same property may be claimed 
by the same person in virtue of inheritance, but if the 
claim of inheriiance had been prior, a subsequent claim 
of purchase is not admissible; as it is manifest that 
they cannot both consistently stand.* 


24. If a man adduce a claim and have no evidence 
to support it, the general rule is, that the defendant must 
be put to his oath, and if he decline swearing, judgment 4¢"¢¢ 


should be given for the plaintiff; but if he deny on oath, 
he is absolved from the claim. 


20. Where both parties have evidence, that of the And wh 
plaintiff is generally entitled to preference. Thus for a 
instance, where the creditor and debtor are at issue as 4¢7¢e. 
to the amount of a debt, and both parties have evidence, Examples. 
that of the former is entitled to preference, but where 
neither party has evidence, the assertion on oath of the 
latter is to be credited. 


26. It is also a general principle that where there is Additional 


‘ : ; ‘ rule 
evidence adduced on both sides, ceteris paribus, the ord 


preference should be given to the witnesses of the party oe 
ence, 





* At first sight there might appear to be a distinction without a differ- 
ence in this case; but the reason of the rule is that an heir might 
consistently make a purchase of property which had not devolved, but 
of which he was in expectancy. But it is contrary to all probability 
that he should have purchased, after the demise of the ancestor, property 


to which he had represented himself actually entitled in virtue of 
inheritance, 
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whose claim is greater, or who has the greater interest 
in the subject matter. Thus, for instance, in an ac- 
tion arising out of a contract of sale, where there is a 
disagreement about the price between the seller and 

Example. —_ purchaser, both parties having evidence, the witnesses 
who depose to the larger sum being due, that is of the 
plaintiff, are entitled to preference. 


cos : cae 27. And where there is a disagreement, both as to the 

the parties be- : - ‘ : 

inzatissue price and goods, both parties having witnesses, the 

bots as to the evidence adduced by the scller is entitled to preference 

pre and the > 
aud as far as it affects the amount of the price, and that 

-ach having F , . 

° of the purchaser as far as it affects the quality and 


evidence. 
quantity of the goods. 


seer ouiarae 28. If neither party have evidence, they should both 
evidence. be put to their oaths, and if both consent to swear, the 
contract must be dissolved; but if one decline and the 
other swear, the decree should be passed in favour of 


the swearer. 


And where 29. But if the disagreement exist with respect to the 
aa ae conditions only of a sale, such as the period of payment, 
condition of &c,, and both parties consent to swear, the assertion on 
a sale. , Reps : 
oath of the party against whom the claim is made is 


entitled to preference. 


Suit between 30. Where a husband and wife dispute as to the 
. "amount of dower, both parties having evidence, that of 
be on less the wife must be credited, as it proves most ;* so also 
in a dispute between a lessor and lessee, the evidence 
of each party is entitled to preference as far as their 





* But there is an exception to this general rule. If the proper dower 
of the wife, that is to say the average rate of dower paid to her paternal 
female relations, exceed the amount claimed by her, the evidence addu- 
ced by the husband is entitled to preference, because that goes to prove 
some remission on her part. See Hidaya, vol. Ist. Page 154. 
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individual interests are at stake; the evidence of the 
lessor being received as to the amount of the rent, and 
that of the lessee as to the duration of the term. 


31. Where property is claimed and the person in Claim of pro. 
whose possession it is, states that he is merely a depo- ee mas 
sitary or pawnee of an absent proprietor, and adduces Pledge. 
evidence in support of his assertion, the claim must 
be dismissed; but the claim should be rejected in imine 
where the claimant admits his title to have been derived 


from such absentee proprietor. 


32. Judgment cannot be passed exparte, the reason rane 
given being, that decisions must be founded either on 
the defendant’s confession, or (notwithstanding his 
denial) on proof by witnesses; and where he is absent, 
it cannot be said whether he would have denied or ad- 


mitted the claim. 


33. When cases are referred to arbitration, it is re- |; 
quisite that the decision of the arbitrators should be 
unbanimous. 


PRECEDENTS 


OF 


PMoohHunimnudar 


RELATIVE TO 


(INHERITANCE, CONTRACTS, AND MISCELLA. 
NEOUS SUBJECTS. 


CHAPTER I. 


PRECEDENTS OF INHERITANCE. 


CASE I. 


QUESTION 1. A person dics leaving three sons. In 
what proportions will they inherit the property left by 
him? 


Rupty 1. The property will be made into three por- Sons inherit 
tions, of which each son will take one.* egueny: 


Q. 2. Supposing that person to have divided his pro- 
perty during his life time between two of his three sons, 
and that those two sons and their heirs had possession 
of the property so given to them, in this case will the 
third son have a legal claim to any part of the property 
so disposed of? 


R. 2. If the father was in sound disposing mind, But the father 
may disinhe- 


when he divided his property, giving distinct portions to yt any one of 
each of his two sons, and they retained separate posses- aati Ne 
sion of their respective portions, the third son will not time 


be entitled to any part of the property. 








* See Principle of Inheritance, 2. 
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CASE II. 


Q. The plaintiff sues her younger brother to recover 
the proprietary right to a sixteenth share of certain 
lands, the property of her deccased eldcr brother. It 
appears that those lands were not ancestrel, but entirely 
self-acquired, and that on the death of the proprietor 
his family consisted of a daughter, a widow, two bro- 
thers and two sisters. Under these circumstances, are 
the sisters, on the death of the preprietor, entitled to 
participate in his personal acquisitions, and admitting 
that they are entitled, under these circumstances, could 
they have any just claim, supposing the proprictor had 
loft a son? 


Nodistinetion JR. All the property of the deceased proprietor must 
between an- : Secs F 3 
cesteland On his death be distributed amone his two brethers, his 
oo v- two sisters, his widow, and bis daughter. The law in 
tis respect recognizes nu distinction between property 
, Which has descended from ancestors and property ob- 
Sa eee tulaed by personal acquisition.* Under these circum- 
‘lie ol stances therefore, the sisters of the deceased are entit- 
aU Tod 1 participate in the estate acquired by him. If 
Both brothers {ne deceased proprietor had left a son, both his brothers 
ee and his sisters would have been exchuded}+ from the 
mae inheritance, and would not have been entitled to any 
share. The property would in that case have devolved 
exclusively en the son and daughter and widow; the 
widow taking an cightht as her Icgal share, smd the 
residue being divided between the son and daughter, in 
the proportion of a double share to the male.§ 


CASE III. 


Q. A woman dies leaving property waich she ob- 
tained by inheritance from her husband and son. Will 
such property devolve on the relations of her husband 


*See Prin: Ini: 1. +21, $14. §3 
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and son, who are not relations of the woman herself, or 
on her father? and is there any distinction between real 
and personal property in such a case of inheritance? 


R. The property which the widow obtained by inhe- The property 
ritance from her husband and son, will not devolve on Hs 
the relations either of her husband or her son, who are Scan 
not her relations: but it will devolve on her father, own keirs. 
brothers, or other rciaticns, who may be her lawful heirs; 
and there is ne* distinction between real and personal 
property in-sech casc; but it will all be inherited in 
the same manner. The enumeration of heirs, as laid 
down in the Swrajya is as follows:—“ They begin with 
the persons entitled to shares, then they proceed to the 
residuary heirs by relation, then they return to those 
entided to shares according to their respective rights of 
consancuinity, then to the more distant kindred, then to 
the successor by contract, then to him who was acknow- No distinction 
ledged as a hinsman through another, then to the person anes 

wad persona 
to waom tic whole property was left by will, and lastly property. 
0 the pupiie treasury.” But the relations of the hus- 
band and son of a woman (not being her own relations, ) 
co not come within the description of any of the heirs 
cnunierated. 
CASE TV. : 

Q. Are the offspring of slave girls entitled to inherit 

the estate of their father? 


R. AU the children of a person deceased, whether they The children 
: - ie ° a) Te 7 ° . . oe : . z : 7 by slay 
are the offspring of a slave virl or a free inarried woman, inlet. 
are without distinction entitled to succeed to their 1} a other 
; . a : children, 
respective shares, according to the law of inheritance.+ 


* Prin: Inh: 1. 


+ But to establish the parentage of children by slave girls it is neces- 
sary that the father should acknowledge them, if they are by different 
mothers; but if they are by the same mother, the acknowledgment of the 


first born is sufficient.—See Principles of Parentage. 32. 


Apostacy af- 
ter the death 
of an ancestor 
is no bar to 
inheritance. 


Adoption con- 
fers no right 
of ini.eritauce. 
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CASE V. 


Q. If, according to the allegation of the widow, her 
adversary became an apostate from the Moohummudan 
faith subsequently to the demise of her husband, will 
this circumstance exclude him from the inheritance ? 


R. If the apostacy occurred, as stated, subsequently 
to the demise of the husband, his brother will not 
thereby be excluded from his right as heir, because ; 
when the inheritance devolved, he was of the same 
religion as her deccased husband.* 


CASE VI. 


Q. What conditions are necessary to the validity of 
an adoption, according to the Moohummudan Law, 
and what rights appertain to a person legally adopted? 
Has he any claim of inheritance to the property left by 
his adopting father, or is the adopting father at liberty 
to dispose of ali his property by sale, or gift, durimg his 
life time, and thercby to Icave his adopted son entirely 
destitute ? 


R. During the life time, or after the death of the 
adopting father, the adopted son has no claim upon his 
property.+ The adopting father’s control over his own 





* Difference of religion is one impediment to inheritance.—See Prin: Inh: b. 


+ By the term adoption here used, affiliation by distinct claim of pa- 
rentage is not intended, but merely the reception, by the adopting father, 
into his family, of a child, who notoriously and avowedly belongs to 
another family. In this particular the Moochummudan seems to agree 
with the English, and the Hindoo with the Roman Law. Adoption 
umong the Romans, as among the Hindoos at this day, was intimately 
connected with religious or superstitious notions, and “it was thought 
disgraceful not to keep up and preserve the domestic gods and sacred 
things of the family.” Whereas among ourselves and among the Mov- 
hummudans, it seems to have been suggested, to use an expression of 
}r. Taylor, merely as a resource of orbity. The same learned author, in 
a note to his chapter on adoption, observes—“It is not unusual, we all 
know even among us, for friendship to adopt in effect, the children of 
strangers in blood; but here is the plain difference between such acts of 
friendship and the legal adoption of the Romans: the friend and intended 
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property is absolute, and although the adopted son may 
be thereby left entirely destitute, he is at liberty to dis- 
pose of his property as he pleases, by sale, gift, or 
otherwise. 


CASE VII. 


Q. Supposing the claimant in this case to have been 


arraigned and convicted on suspicion of the murder of 


the woman to whose property he lays claim as lawful 
heir, will this circumstance exclude him from the inhe- 
ritance ? 
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R. Mere suspicion of murder is not sufficient to ex- Suspicion of 


clude from the right of inheritance. Unless the crime j, 


be fully established, the suspected person has a right to 
the inheritance to be otherwise unexceptionable.* 


CASE VIII. 


Q. A Moosulmaun is involved in debt, by having be- 
come security for another. On his death are his heirs 
liable to pay the debt, without reference to the amount 
of the property which they may have inherited from 
him, and are they answerable for the debt, supposing 


benefactor may change his mind when he pleases, but the adopted child 
at Rome obtained by the adoption legal rights of inheritance and succes. 
sion to the adoptor, of which he could not be arbitrarily or wantonly 
dispossessed.”—Summary of Taylor’s Roman Law, vol. 1, page 74. 


* The claimant in this case was probably convicted under the absurd 
rules of evidence observed in the Moohummudan criminal Law, by which 
an accused person was convicted and punished, not according to the 
offence of which he had been guilty, s0 much as according to the quantum 
of evidence adduced against him. It appears that the claimant was sen- 
ten@ed to 12 years imprisonment on suspicion of the murder with which 
he was charged; and to justify exclusion from inheritance, complete 
proof is requisite. It may here be observed that homicide, of whatever 
description, however accidental, if fully proved, excludes the person 
who committed it from inheriting the property of the person slain, pro- 
vided he was the cause, but not if he was the occasion merely. See 
Prin; Inh, 6, 


does not - ex. 


‘ ' : : clude from in. 
succeed to the property as heir, supposing his title to heritance. 
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the deceased to have teft no property? ii so, the heirs 
being two brothers, a nephew and a son, which of them 


is liable ? 


eh arin R. If the debtor left property at his dcath,’the cre- 
the debts of ditor may claim his debt from the heir of the deceased, 
hae ee far as RO has become possessed of the property left ; and the 
Sie areas debts of a deceased persuin must be liquidated, before 
further. claims of inheritance can be satisfied. If the amount 
of the property exceed the amount of the debts, the 
heirs will share the residuc; but if the property fall 
short of the amount of the debts, the whole of it must be 
appropriated to their liquidation, and the heirs will then 
not be responsible for what remains due. If the de- 
ceased left no property, the claim of the creditors will 
not lie against his heirs. If at the death of the debtor 
he leave a son, two brothers, and one brother’s son, the 
former will be liable, and the residue, after the creditors 
shall have been satisfied, will devolve entirely on him, 
according to law. The brother and brother's son cannot 
inherit any of the property during his life time.* 


CASE IX. 


Q. A woman has two sons. One of them dies in 
the life time of his mother, leaving a daughter. After 
the woman’s death, that daughter lays claim to the pro- 
perty left by her in right of her father. Will her claim 
be good against the brother of her deceased father, that 
is to say, her uncle? 


Claim to abe R. The daughter can have no claim against her 
ae ee uncle, because her father died in the life time of his 
fa admis- mother, who bas another son living, by whom the daugh- 

ter is excluded. She can therefore have no claim of 


inheritance to the property of her grand-mother.+ 





*See Prin: Inh: 21. 
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CASE X. 


Q. Supposing any of the heirs to be insane or blind, 
do these circumstances operate to preclude them from 
inheritance ? 


R. Mental derangement, or any description of insa- 
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Insanity and 
blindness do 


nity, and blindness, are not among the impediments to not disqualify 


succession ; but persons afflicted in this manner are en- |“ 


titled to their legal shares as other heirs.* 


CASE XI. 


Q. Two women during the life-time of their mother 
execute a deed in favour of two other heirs, renouncing 
their right of inheritance to their mother’s property. 
They cach received one thousand rupees from the per- 
sons in whose favour they executed the deed, and for a 
period of nearly twelve years after their mother’s death 
they advanced no claim; but ultimately sued for their 
Iegal shires of the property left by their mother. An 
allezed decd of gift by the mother to the persons in 
whose favor the renunciation was made, and of which 
mention is made in the decd executed by the two wo- 
men, is proved on investigation never to have existed. 
Under these circumstances will the deed of renunciation 
executed by the women be any bar to their present 
claim? 


inherit- 


R. Renunciation implies the yielding up a right al- Renunciation 


‘ er of inheritance 
ready vested, or the ceasing or desisting from prosecu- jy jife-time of 


ting a claim maintainable against another. It is evident eae 





* Both the causes here mentioned operate to exclude from the inheri- 
tance agreeably to the provisions of the Hindoo Law :—“ Eunuchs aad 
outcasts, persons born blind or deaf, madmen, idivts, the dumb and such 
as have lost the use of a limb, are excluded from a share of the heri- 
tage”.—Sir W. Jones’s translation of the Institutes of Munoo, Chapter 
IX § 201. But these absurd provisions seem to be entircly obsolete in 
the present day. 


N 
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that, during the life-time of the mother, the daughters 
have no right of inheritance, and their claim on that ac- 
count is not maintainable against any person during her 
life-time. It follows therefore that this renunciation, 
during the mother’s life-time, of the daughters’ shares 
is null and void; it being in point of fact giving up that 
which had no existence. Such act cannot consequently 
invalidate the right of inheritance supervenicnt on the 
mother’s death, or be any bar to their claim of the estate 


No limitation left by her. ‘The omissjon to advance a claim for a pe- 


to claim of. 


riod of nearly twelve* years is no legal bar to the ulti- 
mate admission of such claim.+ 


CASE XII. 


Q. A person contracted marriage with a woman, who 
was his equal in point of circumstances, and against 
whom there was no legal objection. He had a family 
of children by this marriage. He afterwards connccted 
himself with a dancing woman, to whom however he 
was not married, and by her also he had several chil- 
dren. He dicd without making a will, and the question 
is, whether his children by the unmarried woman above 
alluded to, are entitled to any portion of his estate, or 


* The limitation of twelve years fixed by Section XIV. Regulation 3, 
1793, Section VIIL. Regulation 7, 1795, and Section XVIII. Regulation 
2, 1803, modified by Section IIL. Regulation 2, 1805, may perhaps be 
held to supersede the Moohummudan Law in this particular; but there 
certainly do appear to be claims, such for instance as a claim to dower, 
the non-adducement of which within a certain period, it would be harsh 
to pronounce a ground for being not cognizable. 


+ Futyvas similar in purport to the above were delivered on this occa- 
sion by the Cauzee of the Provincial Court and the Mooftee of the City 
Court of Patna; but a contrary opinion was delivered by the Mooftee 
attached to the Zillah Court of Shahabad, to whom also the point was 
referred. He maintained that the execution of the deed for which a 
consideration had been received by the obligors was binding against 
them, although the right parted with was not in existence at the time. 
The question however having been ultimately referred to the Law 
Ofticers of the Sudder Dewanee Adawlut and other learned authorities, 
it was satisfactorily ascertained that the opinion of the majority was a 
Correct expusition of the law. 
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whether the whole of it should devolve on his widow 
and the children begotten by him in wedlock ? 


Rt. Under the circumstances stated, if a marriage be Illezitimate 
not proved to have taken place between the deceased = eo, 
and the dancing woman in question, and if it be evi- their father's 
dent that her children are the fruit of fornication, their sata 
parentaze will not be established in the deceased; 
according to the saying of the prophet—“ Offspring 
belong to such as have consorts, but fornicators are 
prohibited from laying claim.” Consequently the pa- 
rentage not being established, and there being no will, 
no part of the property of the deceascd belongs to the 
illeritimate children, but the whole will go to those born 
in wedlock. It is laid down in the Kafee—“ The ofl- 
spring of fornication and the offspring repudiated by 
laan or imprecation, take the maternal estate only, but 
not the paternal, nor can the father inherit from them. 

The father of such offspring cannot be considered as 
standing in any dezree of relation to them, and _ their 
relation to the tather being cut off, they are consequently 
excluded from claiming relation with his family.” It is 
also laid down in the Hummadeea that the parentage 


of the fruit of fornication is not established in the father. 


CASE XIII. 


Q. A person died, leaving certain landed property, 
and four sons, two of whom died childless. The sur- 
vivors, A and B, lived in joint possession of the estate. 
B afterwards died, leaving two sons, C and D, and two 
daughters, E and F. These persons remained with 
their uncle and his sons G and H, as joint proprietors 
of the lands in question. A then died, and the survivors 
still continued to live together on the same terms—af- 
terwards C and G successively died, and D has since 
disappeared, nor can any tidings of him be obtained. 
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Last of all H died, leaving a widow, who is the only 
present surviving claimant except the daughters of B. 
In what proportions will these persons respectively be 
entitled to inherit the estate? 


R. Under these circumstances, the estate should be 
made into sixtcen portions, of which the widow of HH 
is entitled to two, and E and F to seven, or three and a 
half each. ‘The remaining seven shares, which properly 
belong to the missing person D, should not immediately 
devolve on any of the other heirs; but four shares of it 


Property of should be deposited in the hands of a trustee, and the 
missing pcr- 


sons should Yemaining three should be entrusted to the person or 


be kept in : aren . oa é 
Pp ns in possession of the oo 
abeyance for CFSONS IN Poss f the rest of the property, to be 


ninety years kept until the expiration of the period allowed tor the 
from the time 


of their birth, fe-appearance cf the missing person. This period is 
ninety years reckoning from his birth. If he re-appear 
in this interval, the whole seven shares should be made 
They cannot Over to hun, but if no intelligence of his fate can be 


inherit, or be obtained before the expiration of the above period 
inberited of, ’ 


doring thisan- his heirs will inherit the four shares which were depo- 
terval. . ; . ; Se ese 
sited in the hands of a trustee, and the remaining three 
shares will devolve on the other heirs who came into 
possession at the former distribution.* 


*The Principle of the Law laid down in this case is, that a missing 
person is considered defunct, as far as regards the property of others, 
and living, as far as regards his own property. Me shall not inherit from 
others during the period of ninety years which is allowed for his re-ap- 
pearance, nor shall others inherit from him during this interval. 

Nhe surviving representatives of B were D and Eand F, and the sur- 
viving representative of A was H. The first three persons were entitled 
to eight shares of the property in right of their father B, and the last 
mentioned to eight in right of his father A; but of the first eight shares 
D, by virtue of his being a male, was entitled to four, and E and F to two 
shares each. After D disappeared, H died, leaving a widow who was 
entitled to two shares only of his eight portions, and the remaining six 
devolved on the children of his paternal uncle B; of which six, D as 
male, was entitled to three or a double portion, but it being a rule that 
a missing person is to be considered living as to his own property, and 
defunct as to the property of others, after the disappearance of D, his 
four shares, which descended to him absolutely from his father, and of 
which he was in possession before he disappeared, should be placed in 
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CASE XIV. 


Q. Supposing Mussummaut Buhorun to have been 
the wife of Ruhm Ali, will the property left by him go 
to both his widows, namely, Mussummaut Buhorun and 
Mussummaut Bheekun equally, or in what proportions; 
according to law are their rights equal or different? 
R. In case of there being children, an eighth share of Wia ws share 
the husband's property goes to the widow, and in case “4: 
of there being no children, a fourth. In both cases the 
widows will share equally.* 


CASE XV. 


Q. What is the nature of the contract of marriage, 
and what are the conditions, by the existence of which 
a woman becomes entitled to succeed to her husband’s 
property on his death? 


R. The term wqud, or contract, in a strict sense sig- Conditions of 
nifies tying together; and the joming of two persons in . Seen 
matrimony is termed a contract of marriage. The pro- 
posal and consent of the parties are essential to the 
contract. The bride should cxpress consent if she be 
adult, and the guardians and witnesses should be present 
at the ceremony. Under these circumstances, the wife 
is competent to inherit her husband's property, sup- 
posing her not to have been divorced from him, not to 
have killed her husband, not to be the slave of any one, cess 
and not to be of a different religion. Such a widow 
takes an cighth where there are children, and a fourth 
where there are none.| The remainder goes to the 
legal sharers, in default of them to the residuary heirs, 





the hands of trustees, and the three shares which would devolve on him 
only in the event of his proving to have been alive at the date of the 
death of his cousin H, should be given to the other heirs, to be enjoyed 
by them, subject only to the condition of the re-appearance of the mis- 
sing person. 


*See Prin: Inh: 14. 414. 
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in default of them to the distant kindred, and in their 
default it escheats to the public treasury. 


CASE XVI. 


Q. A person had a son and two daughters. The 
son died before him. On the father’s death, besides the 
two daughters above mentioned, he left a widow and a 
son’s daughter, claimants of his estate. It is proved 
that a certain sum was settled on the widow as dower, 
and the question now therefore is, to what proportion 
of the estate she is entitled, in satisfaction of her dower 
and in virtue of her legal share of inheritance; and to 
what shares of the estate of the deceased are his 
daughters and son’s daughter entitled? 


R. If the amount specified as dower exceed the value 
of the estate, the heirs will not be entitled to succeed to 
any part of it, but the whole will appertain to the wife 
in virtue of her claim of dower. If the amount specified 
fall short of the value of the estate, the proceeds must 
in the first instance be applied to satisfy the claim of 
dower. Of the residue one-eighth* must be given to 
the widow as her legal share of the inheritance, and the 
remaining seven-eighths must be distributed equally 
between the two daughters. A son’s daughter has no 
right of succession while there are daughters.+ Autho- 
rities: In the Hidaya, on the chapter treating of pri- 
vileged slaves—“ In the case of property appertain- 
ing to an insolvent estate, the right of the heirs is 
defeated.” So also in the Dar, a commentary on the 
Ghoorur—“ No right of property remains to the heirs 
in the case of an estate, the assets of which are not 
more than sufficient to answer the demands against it.” 
So also in the Shareefeeah, a commentary on the 


*See Prin, Inh: 14 + 
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Sirajyah—“ Next the discharge of his just debts from 
the whole of his remaining effects; then the payment of 
his legacies out of a third of what remains after his 
debts are paid, and lastly, the distribution of the residue 
among his successors.” 

These quotations are suflicient to show that tho 
liquidation of the debts precedes the distribution of the 
property among the heirs. In the Shareefeeah, also 
treating of widows, it is stated that one-eighth belongs 
to them with children, and treating of daughters, that 
two-thirds belong to two or more, and treating of son’s 
daughters, that they cannot inherit where there are sons 
or daughters of the deceased, and that any surplus after 
the distribution reverts to such sharers as are entitled 


thereto. 


CASE XVII. 


Q. A person having built a dwelling house, made a 
present of it to his daughter at the time of her marri- 
age. The husband to whom she was united had some 
children by her, and had also some children by slave 
girls. Both the husband and wife are now dead. Does 
the house belong of right to the children of the wife 
alone, or are the children of the husband by the slaves 


entitled to succeed as heirs also? 


R.. If the husband died before his wife, his children The 


by the slave girls have no right to the house. Accord- 


ing to Law the children of the wife will inherit all the estate, 


property both real and personal left by their mother. 


If the wife died before her husband, he was entitled to '¥s>and; 
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if the husband 


one fourth of her praperty both real and personal, and survive ber, 


his legal share of it, according to Law, must be distri- 


girls, in the proportion of two shares for a son and one 
for a daughter. 


his heirs will 
share i one- 


buted among his children, whether by the wife or slave fourth. 
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CASE XVIII. 


Q. A person made over to his wife, by a deed of 
Beea Mokasa,* all his property in satisfaction of part of 
her dower. The wife remained in possession of the pro- 
perty so transferred during her life-time, and died, child- 
less, before her husband; a short time afterwards her 
husband also died, leaving by another wife a son and 
daughter, who lay claim to the property left by him. 
But the two nephews (one of whom is now represented 
by his son) of the deceased wife claim the entire pro- 
periy in virtue of the deedof Beea Mokasa* by which it 
was conveyed to her in satisfaction of dower. In this 
case to whom will the litigated property of right belong? 


The heirs of =. Under these circumstances, half the estate left by 
ieee ae his wife Jegally devolved on her husband in right of 
count nee inheritance. On his death that half will go to his chil- 
estate. she dy- dren by another wife. The remaining half will be 
ing chidle’s divided equally between the two nephews of the deceased 
husband. wife, and after the death of one of them, his entire 


share will devolve on his son.+ 


CASE XIX. 


Q. A woman marries a second husband during the 
life-time of ber first, and continues to cohabit with such 
second husband for the period of twenty nine years, 
during which time she had by him several children. 





* Vhe strict meaning of the term “ Moukasa” is “ Retaliare et cozquare 
rationes” — Meninski—but in the language of the Law, when connected 
with the term Beea, or sale, it means a sale of property for property, or 
barter, which is sale in one shape, and purchase in another.—Hidaya. 


+ The reason of this is that although (the husband having made over 
all his property to,his wife in satisfaction of dower) his heirs could not 
possibly have had any claim to succeed to the property on the wife’s 
death, had she survived her husband, yet she having died, childless, be- 
fore her husband, he, as heir, was entitled to one moiety of the property 
Jeft by her as his legal share, and consequently no distribution of the pro- 
perty having faken place during his life-time, his heirs were after his 
death entitled to the same proportion. 
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Will she, in virtue of such marriage, be entitled to in- 
herit the property of her second husband on his death; 
and supposing a man to die, leaving a widow, three sons, 
a daughter and a brother, claimants to his property, to 
what proportions of it will each of them be entitled; 
and if the deceased, during his last sickness, had de- 
clared his intention that the persons claiming to be his 
widow and his children should take all his property, 
will such disposition hold good; and in what propor- 
tions will they share? 


R. So long as the first marriage shall continue un- 07 a woman 
dissolved by divorce or otherwise, the marriage of a ees Daas 
woman to a second husband is wholly illegal; and if the life of her 
cohabitation be the consequence of such second marri- St bYSP@™¢- 
age, it amounts to adultery, and the issue of such of tie 
intercourse are bastards, who, with their mother, are oe 
wholly incompetent to inherit the estate of their deceased age. 
father. If the second question relate to the parties 
mentioned above, neither the person claiming to be his 
widow nor her children are entitled to any proportions 
of the property, and the whole will go to the brother by 
right of consanguinity ; but the verbal disposition made 
by the deceased during his last sickness will hold good 
to the extent of a third of his property, of which the 
person claiming to be his widow and her sons will take 
shares alike. If the question relate generally to cases 
of persons having a legal claim to inheritance, the 
answer is, that the share of the widow is one-eighth, 
and the remainder should be distributed, to the exclu- 
sion of the brother, among the sons and daughters, in 
the proportion of a double share to the male. 


-CASE XX. 


Q. A person died seized of a landed estate which he 
inherited from his father. He had three wives. The 
Oo 
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first wife died during his life-time, leaving one son. By 
his second and third wives, who survived him, he had 
two sons and two daughters, all living; besides whieh 
persons he left a sister, so that there are altogether 
eight claimants to his estate. His sons took possession 
of the entire property without allotting any portions to 
his widows or daughters. Subsequently to his death 
his sister (and on her decease her heirs) and the daugh- 
ter of his third wife lay claim to shares of the property. 
The sons in possession plead that it has been the in- 
memorial usage of their family to exclude females from 
the inheritance, to which the claimants reply by denying 
the usage, and alleging that they had already partially 
obtained their right of inheritance in money and lands. 
Under these circumstances are the parties claiming 
entitled to succeed to any portion of the estate left by 
the deceased,—and if so, what is the extent of their res- 
pective shares? 


Sistersareex- R. Possessionis of various kinds. It is not express- 
nee ly stated on what tenure and for what period the de- 
ters. ceased and his father held the property, nor is the 
original acquirer mentioned, nor the mode by which the 
acquisition was made; neither is it distinctly stated 
that besides the persons enumerated there were no other 
claimants of the estate at the death of the proprietor ; 
which not being satisfactorily ascertained, it is impos- 
sible to declare into how many shares the property 
should legally be distributed: but it is concluded that 
the object is to ascertain the legal shares of those spe- 
cified on the supposition that there were no other per- 
sons entitled to participate. On this presumption there- 
fore it may be stated that, according to the Law of 
Inheritance, a sister and her heirs are excluded from 
the inheritance by sons and daughters of the deceased. 
An eighth therefore should be given to the widows, two 
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shares to each of the sons, and one share to each of the 
daughters, supposing that none of these claimants had 
compromised or surrendered their rights, and that all 
claims requiring previous satisfaction had been ad- 
justed; as is laid down in the Shureefeeak, a treatise on eas 
? ; their exciusi- 
inheritance,—“ Brothers and sisters by the same father o. 
and mother and by the same father only are all cxclu- 
ded by the son and the son’s son in how low a degree 
soever.” “ Wives take in two cases: a fourth goes to For the share 
: : ; : : of the widuw. 
one or more on failure of children, and son’s children, 
how low soever, and an eighth with children or son’s 
children in any degree of descent.” “If there be bro- a i anus 
. OUDIC share. 
thers and sisters by the same father and mather, the 
male has the portion of two females.” 


CASE XXI. 


Q. Has a woman any right to share in the property 
left by her deceased stcp-son? 


R. A step-moiher is not considered in law a mother. Of a step- 
She is called wife of the father. She only who bears ne 
the child is termed mother. As a step-mother is not 
viewed in the same light as a mother, she cannot take 
the matcrnal share of inheritance, which is a right ap- 
pertaining to mothers alone. 


CASE XXII. 


Q. On the death of a widow in whose favour an 
assignment of property had been made by her husband 
in lieu of her dower, she leaving a son, a daughter, and 
a daughter by a second wife of her husband, which of 
these persons will succeed to her property? 


R. Her son will take two parts and her daughter one. gy , sien: 
‘The daughter by the second wife of her husband has no daught:1. 
title to any share. 
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CASE XXIII. 


(). A person having received a gift of certain landed 
property dies, leaving his father’s mother, his mother, 
and his paternal half-uncle; which of these persons 
will be entitled to inherit his estate, and in what pro- 
portions; and supposing he left another paternal half- 
uncle, how will his property be distributed among the 
four persons above enumerated? 


R. If a person die, leaving his grand-mother, his 
mother, and only one paternal half-uncle, the property 
will be made into three parts: one of which will go to 
his mother and two to his paternal half-uncle; and if 
he left two paternal half-uncles, they will each take one 
share, the remaining third going to his mother.* 


CASE XXIV. 


Q. Admitting the relation of the parties to the de- 
ceased proprietor to be as stated, how much of his 
property will go to his mother, and how much to the 
plaintiffs—his brother’s sons? 


R. One-third will go to his mother, and two-thirds 
to the plaintifls, by reason of their male consanguinity 
and residuary title.+ 


CASE XXV. 


Q.1. A woman(A) had three daughters: B, C and D. 
The last mentioned (D) died before her mother, leaving 
children. On the death of A, her two surviving daugh- 
ters (B and C) take possession of her property; after- 
wards B died. - Under these circumstances, how will 





“ The grand-mother is in this case excluded agreeably to Prin: Inh: 37, 


+ It is presumed in this case that there were no sons, nor sons’ chil- 
dren, nor brothers, nor sisters, in which case, according to Prin: Inh: 34, 
the mother is entitled to one-third. 
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the property of B be divided between her sister (C) and 
her late sister’s (D’s) children, being a son E anda 
daughter F? 


R. 1. Under the circumstances stated, the property, Of a sister 
according to the Moohummudan Law, will be vested in ses oe 
C alone, because D died before her mother and B died ¢¢484 sister. 
after the decease of her mother, leaving a sister (C). 
According to Law, E and F are not entitled to inherit, 
as C is the legal heir, or the only person for whom the 
Law prescribes a legal share, and E and F are merely 
distant kindred, for whom no provision is made under 
such circumstances, and who, while a legal sharer is 
living, can have no right of inheritance, as is laid down 
in the Shurhi-oo- Tahavi,—“ The distant kindred cannot 
inherit while a legal sharer survives.” 


Q. 2. By reason of the death of D before her mother, 
are her children excluded from inheriting their maternal 
grand-mother’s estate or not? If they are not excluded 
from the inheritance, in what proportions will they 
share her property? 


R. 2. The death of D before her mother causes her of a daugh- 
children to be excluded from inheriting their maternal ‘77,1 oe 
grand-mother’s estate, because B (the daughter of A) ent 
is a legal sharer, and E and F are distant kindred, and, — 
according to the doctrine already cited, distant kindred 
are excluded from inheritance where there is a legal 


sharer.* 


CASE XXVI. 
Q. Zuhooroonissa, a female Moosulmaun, dies, leav- 
ing as claimants to her property two half-brothers and 
a half-sister, by the same father only, and a son and a 





* Prin; Inh: 9, 
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widow and two daughters of her utcrine brother, who 
died before her. Pending the suit, the widow of her 
uterine brother dies. Under these circumstances, to 
which of the relatives above specified will the property 
of Zuhooroonissa legally go, and in what proportions? 


Of half-bro- R. Under the circumstances stated, the whele of the 
ave property Jeft by Zuhooroonissa will go to her half- 
pA ae brothers and her half-sister. The property will be 
brother. divided into five shares: of which each half-brother 
will take two and the half-sister one. ‘The son, the 
widow and the two daughters of her uterine brother, 
cannot succed to any part of the property, because the 
brother's widow has not any right of succession, and 
because there boiny half-brothers and a half-sister, the 
son and daughters of the uterine brother are excluded 
from the succession, as is declared in the Law of 


Tnheritance.* 


CASE XXVII. 


Q. A, the onginal proprietor of a landed estate, has 
a son, B, and a daughter, C. B dies during the life- 
time of A, leaving ason, D. Afterwards A dies, leaving 
Cand PD. Previously to the distribution C dies, leaving 
two daughters, Eand F. Under these circumstances, 
to what shares of the property left by A and C are their 
representatives E and F and D respectively entitled ? 


Ofason’ssm R. The fact of D’s father (B) having died during the 
oe = = hay... ‘ : 2 
du. life-time of his grand-father A, operates to his imperfect 


* There is a distinction made between brethren by the same father 
only and brethren by the same mother only. See Prin: Inh: 26 and 30 
the latter being sharers and taking a portion at all events (unless there 
be children or son's children how low soever, or a father or paternal 
grand-father how high soever) and the former being only residuaries ; but 
both classes exclude the children of brethren, even though they be by 
the same father and mother, 
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exclusion.* Had such not been the case, D would 
have been entitled to two out of the three shares, ouly 
one-third going to the daughter C. Under the circum- 
stances stated, one-half is the property of C, and the 
othor half devolves upon D. On the death of ©, taving 
two daughters, E and F and her nephew D, the hall of 
the property which she inherited must be cayided into 
three parts, two oi which belong to EH and FP, and one 
to PD, sv that by this moans D (or his representatives) is 
eventually entitled to two-thirds of the entire property 
left by his grand-father A, aud i and F (or their repre- 
sentatives), the grand-daughters in the female line of 
A, are entitled to one-third only of luis estate. 


CASE XXVIIT. 


Q. A person, named Sheikh Ahmud, lays claim to all 
the property, real and personal, oi a deccascd woman, 
named Motee Jaun, also to recover a debt due to the 
deceased by two individuals; on the plea, that his 
erand-father had made a conditional grant of a por- 
tion of land to the said deceased, stipulating that she 
was to enjoy the profits thereof duriag licr life-time, but 
that after her death it was to revert to the donor; and 
that she, during her life-time, and a short time before 
her death, executed a deed of gift in favor of him, the 
claimant, making over to him, at her death, the said 


* In this case there seems to be an inaccuracy in the Futwa in the use 
of the term Aujb noqsan or imperfect exclusion, which signifies an exclu- 
sion from one share and an admission to another, and it takes place in 
respect to five persons only; the husband or wife, the mother, the son’s 
daughter and the sister by the same father. Thus, for instance, the share 
of the wife is one-fourth when there are no children, but if there are 
children she is excluded from the fourth share, and is admitted to an 
eighth share only. But the son or son's son (the sun having died during 
the life-time of the father) is perfectly excluded from any share of the 
inheritance, technically so called. He comes in merely as a residuary in 
his own right. ‘The share of the one daughter, C, is half by law, and he 
takes the other half as residuary. At the second distribution the share 
of the two daughters, E and F, is two-thirds, and he takes the remaining 
third as residuary. 
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land, together with all her property, real and personal ; 
and assigning to him the amount of the debt due to her, 
(being ninety four rupees thirteen annas,) from the in- 
dividuals above alluded to. Four other persons also 
lay claim to the property, namely, Munna Khan, Mean 
Khan, Jeevun Khan, and Chand Khan; the two former 
on the plea, that the deceased was daughter of the 
paternal aunt and daughter of the maternal uncle of 
them respectively ; and the two latter, that she was the 
wife of the brother of their grand-father. Sheikh 
Ahmud and Mean Khan have each adduced satisfactory 
evidence in support of their respective allegations. 
Under these circumstances, which of the claimants is 
entitled to succecd to the property left by the deceased 
woman? 


Of the grande RR. Neither Sheikh Ahmud, nor Jeevun Khan, nor 
an a hus: Chand Khan, have any claim of inheritance to the property 
ther. of the deceased. But the witnesses have satisfactorily es- 
tablished the allegation of Sheikh Ahmud, respecting the 
gift, which is virtually a bequest, because it appears from 
the testimony adduced, that the gift was made in the 
last sickness of the deceased, and every donation made 
Ofadeathbed On a death-bed is a bequest; according to the Shurhi 
gift. Vigaya,—* A death-bed gift, though actually made, must 
be deferred until death, because its conditions are 
dependant on that event; for if the property be insuffi- 
cient to cover all the debts, the gift will be null, and if 
there be no debt, it will be good only as far as a third 
of the estate.” Also according to the Madun,—< When 
a person on a death-bed makes a gift, it must be taken 
out of a third of his estate.” Therefore after defraying 
the funeral expences, and liquidating the debts of the 
deceased, a third of what remains must be given to 
Sheikh Ahmud, in virtue of the bequest. According to 
the Sirajyyah,—< There belong to the property of a 
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person deceased four successive duties: first his funeral 
ceremony and burial without superfluity of expence, 
yet without deficiency; next the discharge of his just 
debts from the whole of his remaining effects; then the 
payment of his legacies out of a third of what remains 
after his debts are paid; and lastly, the distribution 
of the residue among his successors, according to the 
divine book, to the traditions, and to the assent of the 
learned. They begin with the persons entitled to shares, 
who are such as have each a specific share allotted to 
them in the book of Almighty God; then they proceed 
to the residuary heirs by relation, and they are all such 
as take what remains of the inheritance, after those who 
are entitled to shares, and if there be only residuaries, 
they take the whole property; next to residuaries, for 
special cause, as the master of an enfranchised slave, 
and his male residuary heirs; then they return to those 
entitled to shares according to their respective rights of 
consanguinity, then to the more distant kindred.” Now 
Munna Khan and Mean Khan are among the distant 
kindred; and in the event of there being no residuaries, 
or legal sharers, the distant kindred inherit; and in that 
case, the two individuals aforesaid will succeed to the 
two-thirds of the property which remain after defraying 
the funeral expences, the discharge of the debts, and the 
payment of the legacies out of a third, according to the 
authority above quoted.* 


CASE XXIX. 


Q. A woman (A) after the death of her husband (B) 
takes possession of his property which he inherited from 





* Here the son of the father’s sister and the son of the mother’s brother 
will both inherit; the former taking by reason of his paternal connexion 
two-thirds, and the latter one third by reason of his maternal connexion. 
Where claimants of the same degree belong to different sides of the 
family, one does not exclude the other; but had the claimants been the 
son of a father’s brother, and the son of a father’s sister, the latter would 
have been excluded.—See Prin: Inh: 53. ; 
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his grand-father, and continues seized of the same du- 
ring her life-time; but under what title she held is not 
clearly ascortained. Under these circumstances, there 
being two claimants, A’s half-brother, and the grand- 
son of B's half-sister by the same father cnly, on 
which of the two will the property devolyc? If it 
should devolve on both, in what propordions will they 
share ? 


R. It appears that the pfeperty in this case was an- 
cestrel, but it is not clear under what title A came into 
possession. From the fact of it’s having bt en ancestrcl, 
it follows that it belonged to P,, and after his death it 
should devolve on his heirs. The seizin of A is of no 
effect to prove her proprictary right. Accord:ng to the 
question it appears there are no other heirs of B than 
his widow and a hali-sister’s grand-son; but the widow 
(A), as well as being one of the heirs, is a creditor of 
her husband also; for, according to the Moohummudan 
Law, dowcr is a necessary debt in case of a marriage, 
insomuch that there can be no contract of marriage 
without dower. If B, the husband, during his life time 
satisfied the debt of his wife’s dower, or she voluntarily 
relinquished her claim to it, notwithstanding the pos- 
session of A, the property will be made into four shares, 
of which the widow (A) will take one as her legal share, 
and after hcr death the same share will go to her half- 
brother, and the remaining three shares will go to B’s 
half-sister’s grand-son. If B died without satisfying the 
claim of his wife’s dower, and she did not relinquish 
it, the debt due on account of her dower should be paid 
to A’s heir, being her half-brother, before the distribu- 
tion of the estate to satisfy the claims of inheritance. 
After satisfying the debt of dower, if there remain any 
surplus, it will be made into four parts and be distributed 
among the parties in the proportions already specified. 
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If ithad been proved that A was seized of her husband's 
property in virtue of proprietary right, as for instance in 
exchange of hcr dower, in this case the whole property 
wou! have devolved on her halt-brother as her leval heir, 
and 3s hali-siste:’s grand-son would have been excluded 
from the huertance. According to the questicn -uwever 
it docs not appear to have been proved that the posses- 
sion of A was of this nature; but it has becn proved 
that the property formed ihe ancestrel estaie of BL Phe 
prover answer to the quesuion therefore is as originally 
stated. By the term ancesirel estate is meant propery 
which, having belonged to his grand-father, devolvca on 
the husband in right of inheritance. It is declared in 


the Hidaya—“ It is a rule, that if an inherit: ‘s right of 


property in any thing be proved, still a decree cannot 


pass in favour of the heirs, wut! proof be adduced of 


the death of the inheritee, and of their rigit of Leri- 
tage.” So that in this case the proof that the pzcperty 
belonged to the grand-father and that he left it as ua 
he, .table estate, is proof that it bolonged to him of right 
afier the death of his grand-father. In the Hedaya also 
«The payment of dower is enjoincd by the Law.” So 
ase in the Srrajya,—“ Next, the discharge of his just 
C-b.is froa the whole of his remaining effects; then, 
the paymeat of his lezacics out of a third of what re- 
mains alter his debts are paid; ana lastly, the distribu- 
tion of the residue among his successors.” “ Then the 
offspring of his father or his brothers.” “ ‘Then the 
strength of consanguinity prevails: thus a b-other by 
the same father and mother is preferred to a brother by 
the same father only, and a sister by the same father and 
mother, if she become a residuary with the daughter, is 
preferred to a brother by the father only; then to the 
more distant kindred. The third sort are descended 
from the parents of the deceased; and they are the 
sister’s children and the brother’s daughters.” 


10° 
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CASE XXX. 


Q. In the event of the deed of dower set up by a 
widow proving to be invalid, will her adversary, who is 
brother of her husband, succeed, according to the tenets 
either of the Soonnee or Sheea sects, to the property left 
by him? and how will his property be distributed among 
the heirs according to both doctrines? 


R. According to the tenets of the Soonnee sect, the 
brother of the deceased will be entitled to a share of the 
property by right of inheritance, as residuary, after the 
legal sharers shall have been satisfied. Two tables are 
subjoined, exhibiting the mode in which the property 
will be distributed according to the respective allega- 
tions of each party. According to the tenets of the 
Sheea sect, the brother has no right of inheritance while 
there is a daughter. The widow and her daughter will 
succeed jointly, and on this supposition there is no ne- 
cessity for defining the shares of inheritance.* 


CASE XXXII. 


Q. A person dies, leaving an only daughter and the 
son of a half-brother by the same father only. Has 
the latter person any legal claim of inheritance to the 
property of the deceased ? 


R. Tt appears that the person alluded to in the above 
question died leaving a daughter and a half-brother who 
are the sole claimants. Under these circumstances, his 
estate will be made into four parts, of which the daugh- 


* By the tabular sketch of the family delivered in by the widow, the 
husband’s brother became entitled to thirty-eight out of two hundred 
and sixteen shares of thé property left by him, or between a fifth and sixth 
of the estate. According to the calculation made in conformity to the 
sketch delivered in by the husband’s brother, he was declared entitled to 
one hundred and forty-six out of six hundred and forty-eight, or between 
a fourth and fifth of the estate. 


Precedents of inheritance. 


ter will take two parts, or half, as her legal share, and 
the other half will go to the half-brother, as residuary, 
on whose death his son will succeed to it.* 


CASE XXXII. 


Q. A Moosulmaun gave his daughter in marriage to 
another, and, on the occasion of the marriage ceremony, 
bestowed upon her jewels and a variety of other valu- 
ables. The husband also gave her some jewels after 
marriage. The wife died having given birth to a son, 
since deceased. The father of the wife now claims all 
the jewels and valuables given to her, as well by him- 
self as by her husband. Is he entitled to the whole of 
such property, or to any proportion; and if not, to whom 
do they legally belong? 


R. After defraying the expences connected with the 
funeral ceremony and other acts which must necessarily 
be performed for the deccased, her whole estate (whether 
obtained by her on the occasion of her marriage or 
otherwise) should be made into twelve parts, of which 
the father is entitled to two and the remaining ten 
belong of right to her husband.+ 


CASE XXXITI. 


Q. A person dies, leaving a brother, two paternal half 
grand-uncles, and two daughters of a paternal grand- 


* According to Prin: 16, the daughter takes a moiety, and there being 
only one residuary heir, who takes the other moiety without a fraction, 
this case affords an example of the First Principle of Distribution (75). 


+ The husband obtains so large a portion chiefly in right of his son to 
whom he is sole heir. On the death of the woman her property should 
have been made into twelve parts agreeably to Prin: 65—the father 
being entitled (see Prin: 32) to one sixth, and the husband (See 15) to 
one fourth—and, as they take their shares (two and three parts of twelvc) 
-without a fraction, leaving the remaining seven to be taken by the son as 
sole residuary heir, this case affords an example of the First Principle of 
Distribution, (75.) 
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uncle, who claim his estate. In this case which cf the 
claimants are entitled to succeed according to the Law 
of Inheritance? 


Of distant R. The mother is a legal sharer and the paternal naif 
kindred with : : ; 
legal sharcis grand-uncles are residuarics, and are therefore the heirs 
orresiduarics. of the deceased. ‘The daughters of the paternal grand- 
uncle are among the distant kindred,* which persons 
on never take any part of the property so long as a 
leyal sharer or a residuary remains. + 


CASE XNXNIV. 

@. A woman dics, leaving certain property which she 
had obtained from her husband jn satisfuction of duwer. 
The ciaimants to her estate are ivy sisters aud tue 
dareiicr of a son, which son died during her life-time. 
To what propsurtions of such property are these persons 
respectively entitled ? 


Oftwosisters KR. The property left by the deceased woman, whether 
obtained in satisfation of dower, or in whitever manner 
acquired, should be divided into tour parts, of which 
the daughter of her son is entiiled to a niviety,* or eight 
annas in the rupee, and the sisiers will icke the reziain- 
ing moiety; that is, a quarter, or ‘our coch.] 


CASE XXXV. 

Q. A woman dies, leaving as her heirs a husband, a 
daughter and a paternal uncle. In what proportions 
will those claimants severally succeed to the estate left 
by her? 

Sa ee a ea ee ee ee 


* See Prin: Inh: 47. 


+ The mother's share,in this case would be a third: see Prin: 34. 
The remaining two-thirds would go to the grand-uncles as residuaries, 
and the estate would be divided into three parts without a fraction, furs 
nishing an example of the First Principle of Distribution (75.) 


{See Prin: Inh: 18. § 25. First Prin: of Dist: (75.) 
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R. The share of the deceased will be made into four as a - 
or Witha 


parts, of which her husband is entitled to one, or a husband and 
fourth, as his legal share, the daughter to two, or a oo 


moiety, as her legal share, and the paternal uncle to the 
reminaining one, as residuary.* 


CASE XXXVI. 


Q. Mussummaut Shahamut dies, leaving a daughter 
(Mussummaut Zainu)) who, subsequently to the death 
of her mviher, succeeds to her whole estate. After- 
wards, the daughter dying cnildless, docs the whole or 
a portion of the property which she inherited from her 
mother vest in her maternal uncle, or does it all ayper- 
tuin to her husband? Tf they both inherit, how wil the 
property be divided between them? 


R. Under the circumstances of the case in question, it Of a husband 
appears that Mussummaut Shahamut diced leaving a nee 
brother, as wellas a daughier. Herdaughter in this case 
was entitled to one moiety only of the property; the otucr 
moiety belonging of right to the deceased's brother, he 
beiny a residuary heir. On the death of the dauzhter, 
leaving no issue, her share will be mide into two parts, 
of which one will go to her hus) ind, as his legal share, 
and the remaining moiety (if there be no other shareis 
nor residuaries) to her maternal uncle, who is enume- 
rated amone the fourth class of ihe distant kindred.+ 


CASE XXXVII. 


Q. A person dies, leaving a widow, a son of his 
paternal uncle, two sons of his sister, three daughters 
of his sister, and six grand-sons of his paternal uncle. 








* First Prin: of Dist. (75.) 
+ First Prin: of Dist: 75 and Prin; Inh: 46. 
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Which of these persons will succeed to his property, 
and in what proportions? 


R. After defraying the funeral expences of the de- 
ceased, the liquidation of his just debts, and the pay- 
ment of legacies left by him, to the extent of a third of 
the property, the estate will be made into four parts, of 
which the widow will take one part, as her legal share,* 
and the remainder will go to the son of the paternal 
uncle as residuary. The grand-sons of the paternal 
uncle will be excluded by reason of the intervention of 
their father and the others rank among the distant 
kindred only.+ Therefore, under these circumstances, 
they take no share of the inheritance. 


CASE XXXVIII. 


Q. A woman leaves as heirs her brother and sister. 
In what proportion will her estate be divided between 
those individuals at her death? 


R. It will be made into three shares, of which two 
will go to the brother and one to the sister.§ 


CASE XXXIX. 


Q. A person dies, leaving as his heirs a widow and a 
brother. How will his property be distributed between 
them; and what shares will each of them receive? 


*See Prin: Inh: 14. +45. 


t This also is an example of the First Principle of Distribution (75). 
Where there are no ehildren, the share of the widow is one-fourth. The 
property must consequently be made into four parts, of which the widow 
takes one as her legal share, and the remainder goes to the son of the 
paternal uncle without a fraction. 


§ Prin: Inh: 22. First Prin: of Dist: (75. 
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R. It will be made into four parts, of which the Ofa brother 


widow will take one as her legal share, and the brother 
the remaining three as residuary.* 


CASE XL. 


Q. A and B, two brothers, inherited equally their 
patrimonial property. The former dicd, leaving a son 
C, who next died, leaving a son D. B then dicd, leaving 
a widow and four daughters. The widow also is since 
dead. Under these circumstances, how is the property 
of the two brothers to be distributed among their sur- 
viving heirs? 


With a widow, 


R. It appears from the proceedings that A dicd before Of a widow 


B, and that B died before D. In this case all the pro- 
perty of A will on his death go to his son C, and on his 
death to his son D. Of the property left by B, an cighth 
will go to his widow and two-thirds to his daughters as 
their legal shares. D will be entitled to the rest as resi- 
duary. Thus B’s property will be made into twenty- 
four parts,} of which the widow will be entitled to one- 
eighth or three parts, the daughters to two-thirds or 
sixtcen, and the brother’s son or grand-son to the remain- 
ing five parts. The widow having died before the distri- 
bution, her share will be taken by her daughters. 


* First Principle of Distribution (75), where the parties receive their 
shares without a fraction. A fourth (agreeably to Prin: Inh: 14) being 
the share of a widow, when there are no children, the property must be 
made into four parts, of which she takes one, and the residuary heir 


the remainder. 


+ When the portion of one set of sharers is one-eighth and that of 
avother set of sharers two-thirds(as in this case), or one-third, or one-sixth, 
the rule is that the estate must he made into twenty-four parts (66). 
This is an example of the First Principle of Distnbution, all the heirs 


getting their portions without a fraction (75). 


with four 
daughters 
and a bro- 
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CASE XLI. 

~Q. A woman dics, leaving a husband, an infant son, 
a mother, and a sister. In the presence of all these 
claimants, the mother of the deceased woman brings an 
action against her son-in-law to recover from him her 
maternal share of the dower to which her Gaughter was 
entitled. Under these circumstances, has she a right 
to recover any thing on account of dower from the 
husband of the deceased woman; and if so, to what 
proportion of the dower so due is she entitled, and to 
what shares will the other claimants be respectively 
entitled to succeed? 


R. The mother of the deceased woman has a good 
right of action -against the husband for her maternal 
share of the dower due to her daughter, and the entire 
sum due on that account should be distributed into 
twelve portions, of which three shares (a fourth)* belong 
to the husband, two (a sixth)+ to the mother, and seven 
to the infant son; but the sister{ is not entitled to any 
thing, she being excluded by the son.§ 


CASE XLII. 


Q. A person died leaving two wives. By the first wife 
he had one son, and by the second two sons. The son 
by the first wife died, leaving a wife and two sons. Sup- 
posing the deceased son above-mentioned to have as- 
signed over all his property in dower to his wife, has 
the brother of that wife, on the death of herself and of 
her two sons, a right to inherit the property which had 
been so settled upon her in satisfaction of dower, or is 





*See Principle 15. +33. $21. 


§ First Principle of Distribution (75). Where a fourth and a sixth 
share occur together (see Principle 65), the division must be by twelve, 
and this arrangement suiting to satisfy all the legal claimants, there is no 
occasion for any further process. 
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he entitled to any share of it? And supposing the de- 
ceased son above-mentioned not to have assigned his 
property in dower, but that his widow was in possession 
of her husband's legal share, has her brother a right to 
any share of it, on her death? 


R. If a person, having assigned over all his property Of a paternal 
to his wife in satisfaction of dower, die, leaving her and 37... 
two sons, and the sons die before their mother, and she 4! uncle. 
die, leaving a brother, that brother will be legally entit- 
led to all the property leftby her. But if she die before 
her sons, or before one of her sons, and those sons die, 
leaving their paternal half-uncle or his sons, and their 
maternal uncle, under these circumstances the paternal 
half-uncle or his sons will be entitled to the property 
left by them by reason of their right as residuaries, and 
the maternal uncle, who is among the distant kindred, 
will not be entitled to any thing. Supposing the 
deceased not to have assigned to his wife his property 
in dower, but that she was in possession of an eighth 
share thercof, which was her legal right (the remainder 
belonging to her sons), and that she die before her sons, 
then her eighth share will devolve upon them, and on 
their death will go to their paternal half-unele or his 
sons. The maternal uncle will not be entitled to any 
part of it. If one of the sons die, leaving his mother of a brother 
and his brother,* his property will be made into three BEAD: 
shares, of which his mother will get one, and his 
remaining brother two; and if the other son die, leaving 
his mother, his paternal half-uncle, or sons of that 
uncle, his property will be made into three shares, of nal half-uncle. 


ny 


* The Law Officer attached to the Zillah Court of Hoogly declared in 
his Futwa that the property should, in this case of a mother and a bro- 
ther, be divided into six parts, the mother in such case being entitled to 
one-sixth only ; but this opinion is manifestly erroneous. If indeed there 
had been more than one brother, the mother would have been entitled to 
a sixth only. See Principles 33, and 34, This is an example of the 
First Principle of Distribution (75), there being no fraction, 
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which one will go to the mother, and the other two to 
the paternal half-uncle or his sons, in virtue of their 
rcsiduary claim. If, after that, the mother die, leaving 
only her brother, her whole property will devolve upon 
him. The succession of these persons severally to the 
vested interests cannot be stated, it not having been 
ascertained which of them survived longest. 


CASE XLIII. 
Q. A proprietor of land being in joint possession 
thereof with the son of his daughter, obtains a formal 


grant of the property in the name of himself and his 


said grand-son. Afterwards his daughter dies, leaving 
a son (the grand-son of the proprietor above alluded to), 
a daughter, a husband of that daughter, and her own 
husband. Some time subsequently to this event, the 
proprietor of the land dics, and for a long lapse of time 
no tidings have been heard of his grand-son, who had 
travelled to a distant country. The erand-dauchter of 
the proprictor next dies, leaving a son, a daughter, and 
ahusband. After her the son-in-law of the proprictor 
dics, leaving a son by a second wife. Under these 
circumstances, of the persons enumerated, that is to 
say, the husband, the son, and the daughter of the 
grand-daughter, and the son of the son-in-law (who is 
half-brother of the proprietor’s grand-son), which of the 
persons will be legally entitled to the land left by the 
proprietor, and in what sharcs? 


R. Under these circumstances, the right and title to 
mes solely vested in the original proprietor, 
notwithstanding he may havc obtained the formal grant 
in the joint names of himself and grand-son; because 
the law pays respect to persons and not to names. If 
his daughter die before him, she will be excluded from 
all participation in the property. If the proprietor die, 
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Ieaving a daughter’s son, a daughter’s daughter, a 
daughter’s husband, and the husband of a daughter's 
daughter, in that case the property will be divided into 
three shares, of which his grand-son will obtain two 
shares, and his grand-daughter one. The husbands of 
the daughter and of the daughter's daughter are not 
entitled to any share. An absentee, concerning whose 
place of abode, death, or existence, no tidings can be 
learnt, is, as regards his own property, alive, and as 
regards that of others, defunct. The ruling power 
should appoint some one to take charge of his affairs, 
and his portion should be reserved for the period* of 
nin-ty years. Any of his relations who die in this 
interim will not participate in his property. Supposing Of a son with 
the grand-daughter to die, leaving a son, a daughter ee 
and a husband, her property will be made into four 
parts, and distributed among her heirs in the following 
manner: One share will go to her husband, two to her 
son, and one to her daughter; and if the original pro- 
prietor’s son-in-law died, possessing property distinct 
from that of such proprietor, it will devolve on his son. 


PROPOSITUS. 
A 
12 
Deceased, 3: 
D C B 
C’s Daughter’s 4 Daughter’s 8 
_ : — shares. Sketch of the 
husband. daughter, 1 share son, 2 {amily in the 
D above case. 
Deceased, 4. C’s husband, 1 share. 
E F 
C’s son, 2 shares. C’s daughter, 1 sharc. 





* This period is to be reckoned from the date of the absentee’s birth, 
¢ First Prin; of Dist: (75). 
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TOTAL. 


F, 1 share. E,2shares. D,1 share. B, 8 shares.* 


CASE XLIV. 


Q. A person turned away his wife on account of her 
misconduct. She went to another place and maintained 
herself by her own exertions for a period of four years. 
On her death, leavine her husband and a brother’s son, 


which of these two persons is entitled to succeed to her 
property according to the Law of Inheritance? 


R. If the person divorced himself from his wife at the 
time of separation, the only legal claimant to her pro- 
perty will be her brother’s son; but if he merely turned 
her away without a divorce, her coverture still continues, 
and on her death her husband and her brother’s son will 
succeed to her estate jointly. They will cach be entitled 
to one moiety, the husband to half} as his legal share, 
and the brother's son to the other half as residuary.} 


CASE NLV. 


Q. A Moosulmaun dies, Jeaving a son and three 
daughters, who marry after his death. What will be 
the respective shares of these persons in the property 
left by the deceased ? 


R. It will be made into five parts, of which the son 
will get two§ and the daughters three, or one each.€ 


*The properfy of A must in the first instance be made into three 
parts, to be divided between his grand-children B and C, so as to 
give the male a share double that of the female. On C the grand-daugh- 
ter’s death her propeyty must be made into four parts—the share of her 
husband being one-fourth; but her one share having been multiplied by 
four, it is necessary to multiply the other portions by the same number, 
thus A’s portion 3 %{ 412, and B’s portion 2% 1=3. 


See Prin: Inh: 15, + First Prin: of Dist: (75). §See Prin: Inh: 3. 
{ First Prin: of Dist: (75). 
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CASE XLVI. 


Q. A woman dies, leaving some ancestrel landed pro- 
perty. A daughter and a brother’s son are her only 
surviving heirs. How will her estate be divided ac- 
cording to law between these two persons? 


R. Supposing the woman to have no other heirs than of a daugb- 
those mentioned, her property will be equally divided oe dia 
between her daughter and her brothcr’s son. Halt’ will 
go to the daughter as her legal share,* and the other 
half to her brother’s son as residuary.+ 


CASE XLVII. 


Q. The proprietor of an estate, which he acquired by 
his own industry, sold six shares of it during his lite- 
time, and left the remaining ten shares to devolve on 
his heirs, who in this case were a son of a paternal un- 
cle and a sister. To what shares will these persons be 
entitled respectively according to the Law of Inheri- 
tance? 


R. In this case the ten shares of the estate left by Of a sister 
the deceased owner will be divided equally, the sister ,” une 
taking five shares and the son of the paternal uncle the le. 


same number.t 


CASE AXLVIII. 


Q. A person dies, leaving as his heirs a widow, a son, 
and two daughters. How will his property be distri- 
buted among them, and what shares will each of them 
receive? 


*See Prin: Inh: 16. + First Prin: of Dist: (75), 
See Prin: 23 and the First Principle of Distribution (75). 
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R. It will be made into thirty-two shares, of which 
the widow will take an eighth, or four shares, the son 
will take fourteen, and the daughters seven each.* 


CASE XLIX. 


Q. A person dics, leaving two sons and a widow. 
How will his property be distributed among them; and 
what shares will each of them receive? 


R. It will be made into sixteen parts, of which the 
widow will take two, and the two sons seven parts each.+ 


CASE L. 


() 1. The father of a woman, after having disposed of 
her in marriage, wishes her to consent to a formal 
renunciation of her share in his estate, on the plea of 


* This is an example of the Third Principle of Distribution (77), 
where the portions of one class cannot be divided without a fraction, and 
where there is no agreement between those portions and the persons, or, 
as it is technically termed, where they are Mootubayun, that is to say, 
where they have not one common measure, or terminate in an unit. Thus 
the widow’s share being one-eighth, (Prin: Inh:14)the property must, in 
the first instance, be made atleast into eight shares, and after the widow 
has taken her eighth, there will remain seven shares, Besides the widow 
there are four claimants (one son counting for two daughters, his share 
being double). Now the agreement or disagreement of these two quanti- 
ties, 4 and 7, (the sharers and the shares) is to be ascertained, which is 
effected by diminishing the greater by the smaller quantity on both sides 
until they agree in one point, which is their common measure, or until 
they terminate in an unit, when there is no numerical agreement, as in this 
case. Thus 4—7—3 and 3=4—1. The rule is then, that the num- 
ber of persons (4) whose shares are broken, are to be multiplied into the 
root (8) of the case. Thus: 4 X 8== 32. I have not met with any case 
exhibiting an example of the second Principle of Distribution, but in 
page 15 will be found an exemplification of the rule. 


+ This is a very simple example of the Third Principle of Distribution 
(77). There being children, the widow’s share is one-eighth (Prin: Inh: 
14). Making the property therefore into eight parts, the least number from 
which her share can be extracted, and giving her one-eighth, there ree 
main seven to be divided between the two sons, which obviously cannot 
be done without leaving a fraction. But the sharers (two) multiplied by 
three, equal the shares (seven) minus one, which is termed Movtubayun, 
the one number being prime to the other; in which case the rule is (see 
Prin: of Dist: 77). that the root of the case (that is to say the number of 
the original division) be multiplied by the number of sharers who can- 
not get their shares without a fraction. Thus: 8 x 2=16, 
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providing for his sons. To this proposal she refuses 
compliance, which irritates the father to such a degree, 
that he repudiates her. Is this act on his part allowable? 
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1. By the, term allowable mentioned in the question, of repndiati- 
it is presumed that the object is to ascertain whether % >Y @ father. 


the repudiation on the part of the father operates as a 
legal impediment to the daughter’s succession. But 
there are only four impediments to succession :—Ist, the 
homicide of the ancestor by the heir; 2nd, difference of 
religion; 3rd, difference of country; 4th, slavery. 

The repudiation on account of a private quarrel by 
a father, cannot legally operate to exclude from the in- 
heritance a child born in lawful wedlock or whose pa- 
rentage he had acknowledged. 


Q 2. A woman dies, leaving a husband, an infant 
daughter, and two brothers. Under these circum- 
stances is her husband entitled to succeed to the whole 
or to what portion of her property ? 


R 2. Under these circumstances a fourth* of the wo- ofa daughter 


man’s property goes to her hasband, half} to her infant With a hus- 
band and two 


daughter and the remainder to her brothers.{ brothers. 


CASE LI. 


Q. The heirs of a deceased proprietor being his 
widow, one son and one daughter, into how many 


*See Prin: Inh: 15. + 16. 


t In this case an easy example of the Third Principle of Distribution 
(77) is exhibited. Where a half and a fourth occur together, the rule 
agreeably to Prin: Inh: 57 is that the original division must Le by 4, but 
‘after the husband has taken his fourth or one, and after the daughter has 
taken her half or two, there remains only one for the two brothers, which 
cannot be divided between them without a fraction, but 1 and 2 are 
prime. Therefore the whole number of the original division should be 
multiplied by the whole number of heirs who cannot get thejr portions 
without a fraction. Thus: 4 K 2=8. ” 


R 
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shares should his property be distributed, and to what 
proportions will these persons be respectively entitled? 


R. The estate must be made into twenty-four shares, 
of which the widow will be entitled to one-eighth or 
three shares, the son to fourteen, to make his share 
double that of the daughter, who will be entitled to the 
remaining seven.* 


CASE LIT. 


Q. A person dies, leaving as his heirs a widow, two 

and a daughter. How will his property be distri- 

buted among them; and what shares will each of them 
receive? 


R. It will be made into forty shares, of which the 
widow will take an eighth or five shares, the sons will 
take fourtcen each, and the daughter seven.+ 


* This is an example of the Third Principle of Distribution (77). The 
widow’s share being one-eighth, the least number of shares must have 
been eight; but out of eight, when the widow has taken her share (one- 
eighth) there will remain but seven to be divided among the remaining 
sharers, who must be reckoned as three (one male always counting for 
two females) and seven cannot be divided so as to give the son a share 
double that of the daughter without leaving a fraction, The proportion 
therefore between the surplus shares and the sharers must be sought for, 
which will be found to be Mootubayun or prime. Thus: 3 x 2=7~J, 
and in this case the number of sharers must be multiplied into the root 
of the case, (that is the original division) to give the requisite number 
of shares. Thus: 3 * $=24. 


+ This also is an example of the Third Principle of Distribution (77). 
The sharers, it must be remembered, are 5, each son counting for two 
daughters (their shares being double). After the widow’s eighth has 
been deducted, there will remain seven to be distributed among the five 
sharers, which cannof be done without a fraction. But five (the number 
of sharers,) equal seven, the number of shares, minus two, and again two 
multiplied by two equal five, minus one, which makes them Mootubayun 
‘or prime, when the rule is, that the number of sharers is to be multiphed 
into the root of the case, Thus: 5 « §=40, 
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CASE LIII. 


' Q. A person possessing immoveable property, dies 
childless, leaving two widows and a brother’s son. After 
the death of the first widow, the second, during the life- 
time otf ihe brother's son of her deceased: husband, 
sells the immoveable property so left. Is such sale 
valid according to Law? Supposing it to be invalid, 
what are the shares respectively of the brother’s son 
and second widow? 


R. On the death of the childless person above-allud- Of a brothor’s 
ed to, his property. after defraying his necessary ex- deel ue 
pences, will be distributed among his two widows and his 
brother’s son according to their legal shares, that is to 
say, the immoveable property will be made into cight 
shares, of which the widows will share a fourth or two, 
between them,* and the remaining six will go to the 
brother's son as residuary. The sale by the second 
widow, after the death of the first, is only valid for her 
own share, and not for the share which appertained to 
the first widow, nor for the six shares which are the 
right of the brother’s son, who is proprictor of his own 
share. On the death of the first widow, if she had not 
disposed of her share by gift or sale, and if she did not 
Jeave any legal heir, her share will go to the Public 


‘Treasury.+ 





* See Prin: Inh: 14. 


+ Vhisis ancxample of the Third Principle of Distribution (77). To give 
the widows their fourth share to which they are entitled, the property 
must have been made originally into four parts. But one (the fourth 
part of that number) cannot be divided between the two widows without 
w fraction, and on a comparison of the number of the heirs so situated, 
and the share allowed to them, they appear to be Alootubayun or prime. 
Thus : 1==2 —1—In which case the rule is, that the number of the original 
division must be multiplied by the number of heirs who cannot get their 


portions without a fraction. Thus: 4 X 2=8, 
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CASE LIV. 


Q. A person dies, leaving two daughters, a son’s son 
and a-daughter of a son. Under these circumstances, 
into how many shares will his property be made; and 
in what proportions will the persons above-specified be 
entitled to share respectively according to the Law ot 
Inheritance? 


R. Under these circumstances, after providing with 
moderation for the funeral expences of the deccased, 
after the liquidation of his debts and the payment of 
his legacics, to the extent of a third of the estate, the 
remainder will be made into nine shares, of which the 
daughters will receive two-thirds* or three shares each, 
the son’s son two shares, and the son’s daughter one,+ 
in virtue of their right as residuaries. 


CASE LV. 


Q. A person cxecutes a document, declaring his 
nephew to be his representative in proprietary right, 
Will this document in favor of the nephew be available 
according to Law? If not available, and the nephew 
be not entitled under it to succecd to all the property 
Jeft by his uncle, in what proportions will the property 
be distributed among the surviving claimants, being a 
mother, three sisters, a brother, (who is a defendant in 
this cause), a widow and a father-in-law? 


- 


a a ee ee a a an 


* See Prin: Inh: 17. 


+ Third Pirin: of Dist: (77). The legal shares in this case being 
two-thirds, the property should have been made originally into three 
shares, but of this nfimber, after the daughters bave taken their two- 
thiids or two, there remains only one to be divided among the two 
other claimants, who must however be counted as three (a son receiving 
twice as much as a daughter). But 1(the remaining share) and 3 (the 
claimants) being prime, the number of the original division must be mul- 
tiphed by the number of such claimants, Thus: 3 > 39. 
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‘ R. According to the Moohummudan Law, the docu- A document 


ment in question is of no validity, and cannot be avail- 
able to confer any right of succession on the nephew, 
because it purports to constitute him the representative 
in proprietary right of the framer of it, in other words, 
it declares him in general terms to have the right to the 
entire property belonging to the framer of the document 
after the death of the latter. Such a declaration does 
not fall within any description of legal obligation, and 
has therefore no validity as to the creation of proprie- 
tary right. The heirs of the deceased being his mother, 
brother, three sisters and his widow, his father-in-law is 
excluded from the inheritance. Uis property will be 


executed bya 
proprietor de- 


to his proper- 
ty anc. his 
death, is null 
and void, 


distributed in the following manner: alter the liquida- Of a: 


tion of his just debts the residue will be made into sixty 


with a mother, 
brother and 


shares, of which fifteen (a fourth)* will go to his widow, three 


ten (a sixth)} to his mother, fourteen to his brother, and 
the remaining twenty-one to his threc sisters or seven 
shares each.t The share of his widow, after her death, 
will go to her father or to her other lawful heirs.§ 


CASE LVI. 


Q. A person possessed of landed property, which he 
had obtained by gift, died about eight years ago, leaving 
a widow, four daughters, a brother and two sisters. 
His brother also died, leaving four sons, and one of his 
sisters died, leaving a daughter. The widow disposed 
of part of the property by sale. Is such sale on her 
part legal, and are the claimants who are the represen- 


*Sece Prin: Inh: 14. +33. ¢ 22. 

§ Third Prin: of Dist: (77). Where an eighth and a sixth occur to- 
gether the division (see Prin: Inh: 65) must, originally, be into twelve, 
of which when the widow has taken her fourth share or three, and the 
mother her sixth share or two, there remain but seven to be divided 
among the other claimants, who must be counted as five. But five and 
seven are prime. Therefore the number of the original division must 
be multiplied by the number of claimants who cannot get their portions 
Without a fraction. Thus: 12 x 5=60. 
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' tatives of the deceased’s brother and sister, entitled to 
any shares; and if so, to what shares in right of the 
persons whom they represent ? 


Case ofsale RR. It appears that the widow has been in possession 
by a widow of —, ; ; : : 
her husband’s Of her husband’s property from the time of his death, 
or Foe and has disposed of a part of it by sale. The claimants 
are other le- come forward, urging their right of inheritance to the 
gal claimants. octite of the deceased proprietor, and they admit that 
the person in possession is his lawful widow. Now 
according to the usage of this part of the Country 
(Burdwan) the dower is never fixed at an amount fall- 
ing short of six hundred and fifty rupees, aud from the 
smallness of the estate it is incredible that this sum 
should have been realized therefrom. ‘the claim of 
Inheritance cannot be maintained until the debt due on 
account of dower shall have been licuidated.  Sup- 
posing this to have been done, the estate should have 
been distributed among the immediate heirs of the 
original proprietor in the following manner: It should 
Offonrdaugh- be made into ninecty-six parts, of which the widow 
Neo should receive an eighth* part or twelve shares, the 
sisters, and a daughters two-thirds} or sixty-four shares, the brother 
me ten shares, and each of the sisters fivet shares. Their 
representatives would take the same. Regarding the 
sale of the widow, it may be observed that she is a 
sharer by Law as well as a creditor of the estate, and 
therefore should the purchaser agree to the arrangement, 
the sale may be upheld as valid, so far as respects that 
part of the property which belongs to her in right of 


inheritance.§ 


“See Prin: Inh: 14. 417. $22. 


§ Third Prin: of Dist: (77). The shares in this case being an eighth 
and two-thirds, the original division must, agreeably to Prin: Inh: 66, 
be into twenty-four, of which when the widow has taken her eighth or 
three, there remain twenty-one to be distributed among the four daugh- 
ters, which obviously cannot be done without a fraction; but on a com- 


Precedents of inheritance. — 127 


CASE LVI. 


Q. It appears that the proprietor of an estate, the 
succession to which is now disputed, had four sons and 
two daughters. Once of the sons died during his father’s 
life-time, leaving a son. On the death of the propric- 
tor, leaving a widow, three sons, two daughters and the 
grand-son above-mentioned, to what proportions of his 
estate will the survivors be entitled? 


R. The estate will be made into sixty-four parts, of Of three sons 
; : with two 
which cach son will take fourteen, each daughter seven* daughters and 


and the widow (a2 cighth)} eight parts. The grand-son, * “140 
whose father, died during the life-time of his grand- 

father will be excluded from all participation in the 
inheritance. 


CASE LVIII. 


Q. The heirs of a deceased proprietor being his 
widow, his mother and his two sons, to what propor- 
tions of his estate are the individuals enumerated res- 


pectively entitled? 


R. In this case, agreeably to the Law of Inheritance, Of two sons 
with a mother 


the property should be made into forty-eight parts, of and a widow, 


parison of tle number of the heirs so situated and the shares allowed 
to them, they appear to be Mootubayun or prime. Thus: 4 X5=21—1; in 
which case the rule is that the number of the original division be mule 
tiplied by the number of heirs who cannot get their portions without a 
fraction. Thus: 24 X 4=96. 


*See Prin: Inh: 3. +14. 


+t Third Prin: of Dist: (77). The property must in the first instance 
have been made into eight parts, to give the widow her share (an 
eighth), and, after she has taken her share, there remain only seven to 
be divided among the other heirs who must be counted as eight, though 
there are only five (one male getting the portions of two females), but 
these numbers (7 and 8) are prime to each other—consequently the num- 
ber of the original division must be multiplied by the whole number of 
heirs who cannot get their portions without a fraction, Thus; 8 x 6= 
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which the widow is entitled to six, the mother to eight, 
and the scons to the remainder. * 


‘he shares of the heirs enumerated are as follows :-— 


Mother Widow Son Son 
8. 6. 17. 17.—=A4S. 
CASE LIX. 


Q. A person dics, leaving two sons, two daughters 
and a widow. IJLow should his landed property be dis- 
tributed among these persuns on his decease? 


Claimé pre- R. On the death of the prenprietor, his estate, «whether 
‘°° ™ real or personal, should in the first instance be ipphed 

to defray his funeral expences, in the ‘second place to 

the discharge of his debts, and in the third place to thé 

payment of his legacics out of a third of the residue 

Ofa widow Of the property. An eighth} goes to the widow, when 
with two sons there are children, and what remains after this deduc- 


and two 
daughters. tion should be divided between his two sons and his two 


daughters in the proportion of a doublet share to the 
males.§ 
CASE LX, 


Q. Abdool Rusheed died, leaving a widow, a daugh- 
ter, and the two plaintiffs, who are his paternal uncles, 


ee er et Rp A SY — EY enw at 


* there being sons, the widow’s share is an eighth, and the mother’s 
share is a sixth; but it is a rule, that where among one set of sharers, 
one sharer is entitled to an eighth, and another to a sixth, or a third or two- 
thirds, the division must be into 24. But the eighth of 24 is 3, and the 
sixth is 4; consequently, after deducting 7 for the widow’s and mo- 
thor's shares, there remain seventeen to be divided between the two sons, 
which cannot be done without a fraction, in which case the proportion 
between the shares and the sharers is to be sought, thus: 2 + 8=17—1. 
The two numbers being Mootubayun or prime, the root of the case, or 
the number of the original division must be multiplied by the number of 
sharers, thus: 24 \2=48, Third Prin: of Dist: (77). 

+ Prin: Inh: 14, $3. 

§ This also is an example of the Third Principle of Distribution (77), 

The estate in this case should be made into forty-eight parts, of which 


the widow will be entitled to six, the sons to fourteen each, and the 
daughters to seven each, a 
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descended from the same male ancestor as the deceased. 
In this case how will the property be distributed? 


R. The widow will obtain an eighth; the daughter a 7 she 
; : 7 <i--% With an onty 
moiety of the whole, and the remainder will be divided daughter und 
equally between the two plaintifis.* two paternal 
uncles. 


CASE LXI. 


Q. A person dies, leaving a widow, four sons of his 
brother, an utcrine-sister, and a son of his uncle. One 
of these persons had got possession of all the property 
left by him, and had remained in the exclusive enjoy- 
ment of it for about twenty-five years. In this case, 
according to Law, will the property be shared by all the 
heirs or not? Hf it devolves on all of them, how will it 
be distributed among those individuals? 


R. Under the circumstances stated, if the possession 9f : aes 
with a widow 


were acquired without right, according to Law, such ana four 
occupancy will not operate as a bar to the claims of ers °e 
inheritance. After providing for such expences as are 
requisite before the partition of heritage, the remaining 
property will be made into sixteen parts, of which the 
sister will take cight shares, the widow four and the re- 
maining four will devolve on his brother's sons, each 


taking one. The son of his uncle is excluded.} 


CASE LXII. 
Q. It appears in this case, that the wife having 
received a deed of dower from the husband at the time 
of marriage, died before him, leaving two sons. Her 


* Thus the property will be divided iato sixteen parts, of which the 
daughter will get eight, the widow two, and the paternal uncles three 
parts each, Third Prin: of Dist: (77). 


+ Third Prin: of Dist, 
Ss 


150 


H 


Of a husband 
with children. 


Of a father 
witha bro- 
ther. 


Of two sons 
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younger son subsequently died. Afterwards her hus- 
band, who had during his life-time remained in free 
and absolute possession of the real and personal pro- 
perty now in dispute, died, leaving behind him the elder 
of the two sons above-mentioned, his mother, and his 
four slave girls, one of whom is alledged to have been 
marricd to him: he left, also, a son by one of the said 
slaves. Subsequently to his death his mother departed 
this life. The question is, at the time of the decease of 
the husband who were his heirs? and how should his 
property be distributed according to law? If the mother 
had any right to the inheritance, how is her share to be 
disposed of after her death? and if the opinion to be 
delivered in this case should be at all aficcted by the 
fact of the validity or otherwise of the marriage of the 
slave girl, let it be delivered under both suppositions, 
leaving that issue to be determined by evidence? 


R. The wife in this case died, leaving two sons and 
a husband. Iler property therefore, that is the debt 
due to her on account of dower, must be divided into 
eight shares.* Her sons will take three shares each, 
and her husband two shares or a fourth.+ Afterwards 
on the death of her younger son his three shares will go 
to her husband, who is his father, so that five shares out 
of the eight shares, due on account of the dower, revert 
to the husband, and the claim against him for so much 
is extinct. The right to the remaining three sbares 
belongs exclusively to the elder son. The husband 
dying leaves as heirs his elder son, another son (by a 
slave girl), his mother, and one female slave, who claims 
emancipation and marriage. In the event of the marriage 
being good and valid, the estate left by the husband will 
be distributed into forty-eight shares, of which the sons 


* Third Principle of Distribution (77), +15,  ¢ 21. 
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will get seventeen each, the mother cight shares (a sixth), 
and the wife (that is the married female slave) six 
shares (an cighth). In the event of the marriage not o¢ two sons 
being good and valid, the estate left by the husband Ce a mo- 
will be distributed into twelve shares, of which the 

mother will get two* shares and the two sons five cach; 

but as the amount of whe debt, specified in the deed of 

dower as due to the deceased wife, is immense, and 

exceeds one hundred thousand gold-mohurs, even after 

a deduction of ten-sixteenths, the claim of dower ab- Claim 
sorbs the whole estate left by the husband; and the; 
satisfaction of such claim is preferable to that of inhe- 

ritance. But the mother of the husband was entitled to 

an eighth of the estate in right of her husband, had a 


j 


claim on the ancestrel property on account of her dower, 
and also was in actual possession and enjoyment thereof 
after the death of her son. As she acknowledged the 
son of the slave to be her grand-son, all ber right and 
interest in the property, real and personal, should after 
her death be divided into two parts, and shared equally 
between the two suns. 


CASE LXITF. 


Q. A man dics leaving three widows, six sons and 
six daughters. ILow will his property be distributed 
amongst them? 


R. It will be made into one hundred and forty-four Of six sons 
shares of which the widows will get an eighth} or six a ia 
shares each, the sons will get fourteen shares cach, and tee widows. 
the daughters seven shares each or halft the amount 


of the sons’ shares.§ 


*See Prin: Inh: 33. ¢14. $3. 


§ This is an example of the fifth Principle of Distribution (79), 
there is a fractional division of an unit as to both sets of shares, and the 
number of one class of sharers equally measures the other. Thus : an 
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CASE LXIV. 


Q. A person dies, leaving as his heirs a father, a 
widow, three sons and two daughters; but another 
woman and her two sons claim part of the property, 
she alledging herself to have been the wife of the de- 
ceased, and her sons stating themselves to be his off- 
spring. There seems however to exist considerable 
doubt as to whether the marriage was ever celebrated. 
The acknowledgment of the deceased during his life- 
time, and the mode in which he took care of the clai- 
mants, form the only evidence of the truth of their 
allegations. Under these circumstances, can the clai- 
mants in question legally be accounted the widow and 
sons of the deceased? and if so, into what number of 
shares should the estate be divided agrecably to the Law 
of Inheritance ? 


R. If the deceased during his life-time acknowledged 
the parentage of those persons who now claim to be 
his sons; and after his death their mother make the 
same assertion, calling herself bis widow, all these three 
persons will be his legal heirs. Agreeably to the 
Viqaya,—* Or if a person die, having acknowledged a 


eighth being the share of the widows, the property cannot be made into 
Jess than eight shares, of which they (the widows) are to take one; but 
one cannot be distributed among the three widows without leaving a 
fraction. Besides the widows, there are eighteen other claimants (suppos- 
ing one son equal to two daughters, which is the mode of computation, 
the shares of the former being double those of the latter). It is obvious 
also that the remaining seven shares cannot be distributed among eigh- 
teen persons without leaving a fraction. Between each set of shares 
and each class of sharers there is a fractional division of an unit which 
is termed Mootubayun or prime. Thus: the first set compared with the 
first class of sharers is 1 \ 2==3—1, and the second set compared with 
the second class of sharers is 7 X 2=1s8—4, and 4=7—3, and 3=4—1, 
But one class of sharers equally measures the other without a fraction, 
which is termed Mootudakhil or concordant; three being the measure 
of eighteen 3 \ 6=18.” The rule in this case is that the greater num- 
ber 15 be multiplied into the root of the case. Thus: 18 xX 8=144, 
J have not met with any case exhibiting an example of the Fourth Princi- 
ple of Distribution, but in page 16, will be found an exemplification of 
the rule 
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certain child to be his son. If afterwards the mother 

declare the child to have been his son and herself to 

have been his wife, they both inherit.” According to 

this supposition, after defraying the funeral expences of g father 
and satisfying the debts and legacies, the estate of the ee wi 
deceased should be made into two hundred and eighty- sons, and two 
eight parts, of which forty-eight should go to the father, Hannes 
eighteen shares to each of the two widows, thirty-four 

shares to each of the five sons and seventeen to each 


of the two daughters.* 


CASE LXV. 


Q. A person dies, leaving two widows, the one marricd 
by the ceremony of Shadee, the other by that of Nikah. 
By the former he left three sons and five daughters, by 
the latter two sons and one daughter. How will his 
property be distributed among the persons above-men- 
tioned, and in what proportions? 


R. The property will be made into one bundred and Of five sons 
. : ‘ . . . With six 
twenty-eight parts, of which the widows will take six- daughters and 


teen or cight+ each, the sons seventy or fourteen each, ‘? Widows. 


and the daughters forty-two or seven each.t 





—— 


*Vifth Principle of Distribution (79). Here in the first place the share 
of the widows (see Prin: Inh: 14) is one-eighth, and of the father (see 
Prin: Inh: 32) one-sixth; but where an eighth and a sixth occur together 
(see Prin: Inh: 66) the division must be originally by twenty-four, of which, 
after the widows have taken their eighth or three, and the father has 
taken his sixth or four, there remain seventeen to be distributed among the 
twelve other claimants (one son counting as two daughters). But this 
cannot be done without a fraction, nor can three be divided between the 
two widows without a fraction, and two and three are prime to each 
other, and so are twelve and seventeen; and having ascertained this 
result, the whole number of one set of sharers should be compared 
with the whole number of the other. Thus: 2612, which being 
concordant, the rule is that the greater number must be multiplied into 
the number of the original division. Thus; 2412288. 


+ Prin: Inh: 14. +3. Fifth Principle of Distribution (79). The share of 
the widow is one-eighth (see Prin: Inh: 14; : consequently eight is the least 
number of shares into which the estate should originally be divided. 
But after the widows have taken their eighth or one, there remain seven 
to be distributed among the sixteen othcr claimants (one son counting as 
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CASE LXVI. 


Q. A person dies, leaving as his heirs four widews, 
eight sons and six daughters. How will his property 
be divided among these persons? 


Ofeizht sons R. After the satisfaction of just debts and other 


Vitae ang Precedent claims, the residue of his property will be 


four widows. made into three hundred and fifty-two shares, of which 
forty-four will go to his widows or eleven shares to each, 
two hundred and twenty-four to his eight sons or twenty- 
eight shares to each, and the remaining eighty-four to 
his daughters or fourteen to each.* 


CASE LXVII. 


Q. A man dies, leaving as his heirs two widows, a 
mother, a daughter, three brothers and a sister. In this 
case into how many shares will his property be distri- 
buted, and in what proportions will the persons above- 
enumerated be entitled to inherit respectively ? 


Ofadaughter RR. In this case the estate of the deceased will be 


with two wi- 4:24. : : : 
déws, three distributed into three hundred and thirty-six shares, of 


brothers and a Mate Poser de hese 


sister. ; : 
two daughters), but this cannot be done without a fraction, nor can one 


share be divided among the widows without a fraction, and one and two 
are prime to each other, and so are seven and sixteen; and having ascer- 
tained this result, the whole number of one set of sharers must be 
compared with the whole number of the other. Thus: 2 816, which 
being concordant, the rule is that the greater number must be multiplied 
into the number of the original division. Thus: 8\ 16128, 


* This is an easy example of the Sixth Principle of Ditribution (80). 
The share of the widows being one-eighth, the estate must in the first 
instance be made into at least eight shares, which number therefore is 
the root of the case. But the eighth of eight being one, it casnot be 
divided among the four widows without a fraction, and besidcs them 
there are twenty-two claimants (one male counting as two females). On 
a comparison of both sets of heirs with the numberof their respective 
shares, they will be found to be prime. Thus: 1=4—3, and 3=4—l, 
and 7 % 3==22~-1, and then the proportion between the numbers of the 
respective sets of heirs being found to be composit, thus: 4 5==22—2, 
the rule is that the measure of the first of the numbers (which is in this 
case two) be multiplied into the whole of the second, and the product 
into the root of the case. Thus: 2X 2244 X 8= 
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which the widows will take their legal share of one- 
eighth,* being forty-two shares or twenty-one each, the 
mother will take her legal share one sixth+ being fifty 
six shares, the danghter will take her legal share of 
one halft being one hundred and sixty-cight and the 
remaining seventy shares will be distributed among the 
brothers and sisters as residuaries, according to the 
known rule of a deuble share for the male, being twen- 
ty shares for cach of the brothers and ten for the sis- 
ter.§ 


CASE LXVIITI. 


Q. A person sues his father’s widows, and his bro- 
ther, to recover possession of half the property, real and 
personal, left by his deceased father. His father left two 
sons, a daughter and two widows. In what proportions 
are these persons respectively entitled to share the cs- 
tate? The widow who is the defendant in this action 
claims the whole of the property in satisfaction of her 
dower. 
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R. In this case the estate will be made into eighty Of two sons 


shares, of which one-cighthY or ten parts will go to the 


*Sce Prin: Inh: 14. +33. + 16. 


This case affords an example of the Seventh Principle of Distribu- 
tion (81). The share of the wives being one-eighth and that of the mo- 
ther one-sixth, the rule is (see Prin; Inh: 66) that the estate must be in 
the first 1i-2tance made into 24 parts, which number therefore is the root 
of the case. But after deducting twelve for the daughter’s half, fuur for 
the mother’s sixth and three for the widows’ eighth, there remain five 
only to be distributed among the seven residuary heirs (one brother 
counting as two sisters), which distribution cannot take place without a 
fraction. Neither can three be divided between the two widows without 
a fraction. Consequently there is a fractional division in two sets of 
heirs, and the shares and the sharers are in both instances prime to each 
other, thus: 2=3—1, and 5=7—2, and 2*2—5—1—in which case the 
rule is to ascertain the proportion between the numbers of the respective 
sharers (2 3==7—1) which is found to be prime or divisible by an unit 
only, and this being ascertained, the first of the numbers must be multi- 
plied into the second and the product into the root of the case, Thus: 
2K7= 1424336. 


€ See Prin; Inb: 


with a daugh- 
ter and two 
widows. 
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widows by the rule of inheritance, that is to say, five to 
each widow; and, on the principle that the share of a 
malc is double* that of a female, fourteen shares wilt 
vo to the daughter and twenty-eight to each of the sons. 
But dower is like all other debts and should be satis- 
ficd before claims of inheritance. Therefore if the 
widow’s claim be just, it should be satisfied before that 
of the heirs, and the residue afterwards should be dis- 
tributed among them.+ 


CASE LAIX. 


Q. Moobummud Tugee, the husband of Hyatee Kha- 
num, and grand-father of Mirza Mehdee, obtained a 
grant from the rulers of the country, confirming in his 
person the proprietary right to certain lands, which had 
formerly been the property of his father-in-law, Abdoo 
Soobhan, but which had been resumed after his death. 
In virtue of this grant, he became seized of the lands, 
and some time afterwards, having formally appropria- 
ted them to pious purposes, he executed a decd in favor 
of his wife, vesting in her the trust and possession of 
the lands so appropriated; but whether she obtained 
possession under that deed does not appear. After the 
death of Moohummud Tuqee, his son Ali Nugee, 
(grand-son of Abdoo Soobhan) became seized of the 
lands, and after his death they came into the possession 


*See Prin: Inh: 3. 


+ This also is an example of the Seventh Principle of Distribution (81). 
The share of the widows, according to Prin: Inh: 14, being one-eighth, the 
estate should originally be made into eight parts, and after they have 
taken one as their eighth, there remain seven to be distributed among the 
five other claimants (one son counting as two daughters), which cannot 
be done without a fraction, neither can one share be divided between 
the two widows without a fraction, but one is prime to two and so is 
five to seven; and having ascertained this prime result, the whole of one 
set of sharers should be compared with the whole of the other. Thus: 
2 X 2=5—1, which giving a prime result, the rule is that the first of 
the numbers be multiplied into the second and the product into the 
number of the original division, Thus: 2X 510 8=80. 
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of his widow Koolsoom Khanum and his son Mirza, 
Mehdee. Now Hyatee Khanum, widow of Moohum- 
mud Tuqee, sucs them, to recover the property, in 
virtue of the deed of trust and possession cxecuted in 
her favor by her husband. Is the deed of trust valid, 
notwithstanding that it specifics possession, and that it 
is executed in favor of a female; and had Moohum- 
mud ‘Cugec, who obtained the grant of the lands, a 
right to appropriate the whole of them to pious uses, or 
only such part of them as may have fallen to his share 
by night of inheritance from his wife, who was daughter 
of Abdoo Soobhan, (the original proprictor) and mother 
of Ali Nugee? If he had a right to appropriate a 
part only, is the deed of trust, conveying the whole, good 
and valid, as to the part which he had a right to 
appropriate? 


R. The proceedings do not clearly shew whether the 
Jands in question were formerly the property of Abdoo 
Soobhan, and after resumption the right to them was 
confirmed in the person of Moohummud Tuqec, or 
whether he obtained the grant de novo. But it appears 
however from an acknowledgment of Moohummud 
Tugee, which is on record, and it may also be collected 
from the tcnor of the question, that Abdoo Soobhan 
was formerly proprietor of the lands, and that after re- 
sumption, the right to them was confirmed in the person 
of Moohummud Tugqee, by the ruling power. Under 
these circumstances, the estate must be considered to 
have belonged to Abdoo Soobhan, deceased; ‘and to be 
divisible in the first instance among his heirs and their 
representatives, and ultimately between Moohummud 
Tugee and Ali Nuqce, who are represented by Kool- 
soom Khanum and Mirza Mehdee. The legal shares 
of the parties are set forth in the subjoined table. ‘The 
appropriation by Moohummud Tugqee of the whole of 
the lands, including the share of his son, to the support 

T 
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of mosques and religious edifices, is not legal or valid ; 
and according to the doctrine of Imam Moohummud, 
the appropriation of his own share even, from the cir- 
cumstance of it’s being undefined, is illegal. But ac- 
cording to Aboo Yoosuf, whose opinion is followed in 
this particular by many lawyers, the appropriation of 
his own share is legal; and the conferring the trust of 
the appropriation on a female, is universally allowed to 
be legal. It is advisable, in this instance, to follow the 
doctrine of Aboo Yoosuf; and to declare the appropri- 
ation by Moohummud Tugqee of his own share, to be 
legal, as well with a view to uphold his disposition, as 
to secure the rights of the other heirs, whom he by his 
act intended to exclude. Supposing the lands never to 
have been the property of Abdoo Soobhan, but to have 
been acquired de novo by Moohummud Tugee, and sup- 
posing it not to appear, that his wife obtained posses- 
sion of them under the deed exccuted by him, the ap- 
propriation, according to the doctrine of Moohummud, 
whose opinion in this particular is followed by many 
lawyers, is invalid; and on this supposition, the pro- 
perty left by Moohummud Tugee will be distributed 
among his heirs according to their legal shares, which 
are set forth in the subjoined table. If in this case the 
doctrine ot Imam Moohuminud be followed, and the 
appropriation declared invalid, the heirs will not be 
excluded. If, on the other hand, the doctrine of Aboo 
Yoosuf be followed and the appropriation declared 
valid, the heirs will be excluded. Under all circum- 
stances therefore it is better to adopt the opinion of 
Imam Moohummud. 

Disposition of the property, supposing it to have 
descended from—. 

Abdoo Soobhan, deceased: 
Son Daughter Daughter 
Moozuffer Hoosein, Misree Khanum, Hyatee Khanum, 
2 shares. 1 share. 1 share. 
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Moozuffer Hoosein, deccased: 


Sister Sister 
Misree Khanum, Hyatee Khanum, 
1 share. 1 share. 


Misree Khanum, deceased: 


Sister Husband 
Hyatee Khanum, Moohummud Tuqee,* 
2 shares. 
Son Son 
Ali Nuqee, H{usun Uskuree, 
3 shares. 3 shares. 


And after the death of Hyatee Khanum— 


Hyatce Khanum, deceased: 


Husband Sister’s Son Sister’s Son 
Moohummud Tugee, Husun Uskuree, Ali Nuqec, 
4 shares. 2 shares. 2 shares. 


Husun Uskurece, deceased: 


Brother Father 
Ali Nugee, * Moohummud Toqce, 
o shares. 
TOTAL. 


Ali Nuqee, 5 shares. Mocohummud Tuqce, 11 shares. 
Disposition of the property, supposing it not to have 
descended from Abdoo Soobhan, and Hyatee Khanum 
to survive her husband— 
Moohummud Tuqee, deceased : 


Wife Wife Wife 
Hyatee Khanum,  Hinda, Zeinub, 
5 shares. 5 shares. 5 shares. 





* Moohummud Tugee married two sisters, namely, Hyatee Khanum 
and Misree Khanum, both daughters of Abdoo Soobhan. It may here 
be observed that although a manis prohibited by Law from marrying 
his wife’s sister, his wife being alive, yet that after her decease he may 


lawfully marry her sister. 
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Son Daughter Daughter Daughter 
Ali Nugee, SKhudeeja, Fatima, Ayesha, 
2 shares. 21) shares. 21 shares. 21 shares. 


Or converted into cash, the shares of the females will 
be ten annas eight gundas in the rupee, and the share 
of Ali Nuqee will be five annas twelve gundas.* 


CASE LXN. 
Q. A man dies, leaving a widow, a mother and a 
sister. In this case how will his estate be distributed ? 


R. Agrecably to the doctrine in cases of increase, 
the estate of the deceased should be made into thirteen 
shares, of which his widow is entitled to three, his sis- 
ter to six, and his mother to four.[ 


CASE LXXI. 


(). A woman dies, leaving as her heirs a daughter, a 
mother, a father and a husband. Under these circum- 
stances to what proportion of the dowcr of the dc- 
ceased woman is her mother entitled ? 


* This is a simple example of the Seventh Rule of Distribution (81), 
where there is a fraction remaining in the shares of two sets of sharers, 
aud on a comparison between the respective numbers of the sharers, 
they appear to be prime to each other. Thus the share of the wives 
being one-eighth, the property must be made into eight shares at least, 
of which the wives will take one share; but one cannot be divided 
among three without a fraction, nor can the seven remaining shares be 
divided among the other five (three daughters and one son whose shure 
being double is counted two) claimants without a fraction. But three 
(the number of the wives) is prime to five (the number of the other 
claimants). In such case the rule is that the one number of sharers be 
multipled by the other, and the product multiplied into the root of the 
case. Thus: 3x5=15Xs=120. 


+ This case affurds an example of the doctrine of the increase. See 
Prin: Inh: 68 and 90. In the first place the property should have been 
made into twelve parts, according to Prin: Inh: 65; the shares of the 
claimants being a fourth, a third and a half. But when the widow hag 
taken her fourth or three, and when the mother has taken her third or 
four, there will not remain half for the sister; and the number 12 must 
therefore be raised to 13, to enable all the heirs to obtain their respective 
portions. 


Precedents of inheritance. 141 


RK. The entire estate of the deceased woman, whether Of a daughter 
consisting of dower or of other property, should be Ae RE 
made into thirteen parts, of which her mother is entitled ® busband. 
to two, her father to two, her husband to three, and her 


daughter to six shares.* 


CASE LXNNIT. 


Q. A person dies, leaving two daughters begotten by 
himself on a slave girl, who also survives him. In this 
case is the slave girl, who is the mother of those daagh- 
ters, entitled to any portion of the estate of her master? 
If so, how will the property be shared among the three 
individuals above-named? 


R. Under these circumstances the female slave has 
no richt to any share in the estate. Should the above a 
question conutai.a a correct exposition of the state of the i ar ee 
family, the property must first be applied to defray the ed mronrietor 
expences of the burial of the deceased, then tu the dis- 
charge of his just debts; and i there remain any surplus, 
it shall, according to the Divine Law, be made into three 
parts, of which two will go to the daughters or one 
share to each, and the remaining one to the residuary 
heir, if there be any. On failure of such residuary, the 
whole property, in virtue of their legal shares and of 
the return, will be vested in the daughters, as is laid 
down in the Law tracts treating of such succession. 
In the Strajya,—< Impediments to succession are four; 
Ist, servitude, whether it be perfect or imperfect.” ‘The 
expressions “perfect” indicate absolute slavery, and 
“imperfect” indicate Moodubbirs and Mookatibs, and 
those who are mothers of offspring. “ Daughters begot- 


* This case affurds anothcr example of the doctrine of the increase. 
See note tu case 70. 
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ten by the deceased take in three cases—half goes to 
one only and two-thirds to two or more.’* 


CASE LXXIII. 


Q 1. A woman dies, leaving a sister, a husband, se- 
veral brothers’ sons, a paternal uncle’s son, and children 
of her other sisters. Under these circumstances, on 
whom, among the persons enumerated, will her property 
devolve on her death? 


Nae pe R 1. Her brothers’ sons, her paternal uncle’s son, 
cousins witha and the children of her other sisters, have no right of 
eo and inheritance while the sister and husband of the deceas- 
ed are living. The property therefore must be divided 
into two parts, one-half of which will go to the sister 


and the other to the husband. 


Q 2. The husband dies, leaving only one sister and 
no other sharers or residuaries. On whom will his 
property legally devolve undcr such circuustances ? 


Of a sister, R 2. As the sister is the only claimant, there being 

being the only . : 

heir. no other sharer nor residuary, she will take the whole 
property left by her brother, (whether derived to him 
from his wife or otherwise) half in virtue of her legal 
share, and half for the return.+ 


CASE LXXIV. * 


Q. On the death of Gholam Hoosein, his widow be- 
came possessed of his lands in proprietary right. She 
died, leaving an uterine sister, and a sister by the same 


* This case exemplifies the doctrine of the return. See Prin: Inh: 92. 
The legal share of the daughters is only two-thirds of the property, but 
pe being no other heirs, they take the surplus third, which reverts to 

em. 


¢t See Prin: Inh: 92. 
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father only. Will the lands, of which she died in pos- 
Session, go to the persons above-mentioned, or will they 
devolve on the widow of Gholam Hoosein’s brother or 
his brother’s sons; and if so, to what proportions will 
they be entitled? 


R. The widow of Gholam Hoosein having been in 
possession of the lands as proprietor, they will devolve, 
as a matter of course, on her uterine and half-sister by 
the same father, the former of whom. will take three 
parts and the latter one.* 


CASE LXXV. 
Q. A man dies, leaving a widow and two daughters. 
What shares of his property will these persons take 
respectively? | 


R. The whole property will be divided into sixteen 
shares, of which two shares will go to the widow and 
seven to each of the daughters.+- 


* This case exemplifies the doctrine of the return. See Prin: Inh: 93. 
The property should originally have been made into six; the share of 
the half-sister by the same father only being one-sixth with an uterine 
sister, and the legal share of the uterine sister being one-half. See 
Prin: Inh: 23 and 27. But the sixth of that number (6) is one, and the 
half is three. Consequently by making the entire estate into four parts 
and giving three to the uterine and one to the half-sister, each will 
obtain her proper share, 


¢ This also is a case in which the doctrine of the return is exemplified. 
There being one of the heirs not entitled to a return, the calculation has 
been made agreeably to that laid down for the third class of persons 
entitled to share in the return. See Prin: Inh: 94. 

Thus the smallest number into which the estate can be divided, c in- 
sistently with giving the widow (who is not entitled to a return) cer 
share of the inheritance (which is an eighth) is eight; but after she has 
taken her share, there remain seven to be divided among the heirs 
entitled to a return, which obviously cannot be done without a fraction. 
In this case the proportion between the number of those entitled to a 
tetura and of the number of shares left for them must be ascertained. 
Thus: 2 \ 3=7—1, which giving a Mootubayun or prime result, the num- 
ber eight, into which the estate was originally divided, must be multi- 
plied by the whole of the number of those entitled to a return. Thus: 
8 x 2=16. It should here be observed that neither the husband nor 
wife have any legal claim to the return, and when they are associated 
with other heirs, the surplus reverts exclusively to such heirs, 
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CASE LXXVI. 


@. A person died, leaving a mother, a wife and two 
daughters of his uterine brother. In what proportions 
will his patrimonial property be distributed among the 
claimants above-enumerated ? 


Ofawidow KR. The whole estate of the deceased, after defraying 
with a mother. 2 : : 
the necessary cxpences, should be madc in the first in- 
stance into twelve* parts ;—but being a case in which 
the return operates, the twelve parts should be reduced 
to four, to one of which the widow is entitled and the 
mother will take the remaining three as her legal share, 
and on account of there being no other residuary heir, 
Of brothers’ as the return also. The daughters of the uterine bro- 
Bes ther of the deceased are enumerated among the distant 


and a mother. kindred, and they can never take any share of the pro- 
perty so long as there is a legal sharer. 


CASE LXAVIL. 


Q. A person dies, leaving a widow and a daughter, 
the relation of which persons to the deceased is esta- 
blished. In what proportions will these two persons 
inherit the property left by him? 


Ofawidow R. The property of the deceased will be made into 
aganEr: eight parts, of which the widow will take one, and the 
daughter the remaining seven. This is on the supposi- 

tion that the deceased Icft no residuary heirs. In the 

event of there bcing any persons of this description, the 





* The mother's share being a third by Prin: Inh: 34, and the widow’s a 
fourth by Prin: Inh: 14, the property should, by Prin: Inh: 65, be made 
into twelve parts; but being a case of return, it should be reduced to the 
smallest number of which it is susceptible consistently with giving the 
person excluded from the return her share of the inheritance, which 
being in this instance one-fourth, the property should be made into four. 
See Prin: Inh: 94, 
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daughter will take tour shares only, and the remaining 
three will be made over to the residuary heirs.* 


CASE LXXVIII. 


Q. A woman who had a daughter by a former mar- 
riage, purchased some landed property with her own 
money, ond procured the title deeds of it to be made 
out in her own name and that of her second husband. 
She continued in possession of the property during her 
life-time, and on her death, her second husband having 
taken possession, made it over by gift to his second 
wife, who on his death became seized accordingly. 
The daughter of the first wife and the second wife are 
now disputing about the proprietary right to the land. 
Under these circumstances, which of them are entitled 
to it—and if both, in what proportions? and had the 
husband any right to make over to his second wife all 
the property, notwithstanding there was a daughter of 
his first wife living? 


R. If the landed pruperty, the title decd for which SAA as 

; ; chasec y a 

was made out in the name of herself and of her hus- woman with 
: : , : her own mo- 

band, was purchased by the woman with her own) 2) jo exclu. 


money, such property must be considered exclusively sively her 
iat fg P : . own, notwith- 
hers; because, it is a maxim in Law that regard is standing 
had to the real and not to the nominal state of the eas ey 
case. According to this supposition the husband had name in the 


no right whatever to make over the property to his se- Piece 
cond wife by gift, and, supposing there to be no other 


* There being a child, the share of the widow is one-eighth, and the 
daughter being the only child, her legal share is half of the whole pro- 
perty; but as neither the wife nor the husband are entitled to any re- 
turn, it is requisite that the three surplus shares should revert to the 
daughter if there be no other residuary heirs. If there be any, they 
of course take the surplus three shares, and the daughter obtains only 
her legal share, which is one-half or four parts out of eight. See Prin: 
Inh: 94. The smallest number of shares into which the estate can be 
divided, consistently with giving the widow her share, is eight. 


U 
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heirs, it should, on the death of the first wife (who was 
the proprietor), have been madc into four portions, of 
Of adaughter which three belonged to her dauguter by the former 


with a hus. . os 
band. marriage and one to her second husband.* 


CASE LXXIX. 


Q. Moohummud Wasil had three wives. By his first 
wife (Mussummaut Fuhmeeda) he had a son, named 
Ruhm Ali, and a daughter named Fyzoonisa; by his 
second wife he had a daughter, named Buhorun, and 
by his third wife a daughter, named Soopun. After 
his death the daughter (Soopun) of his third wife died. 
Qasim Ali, the son of Soopun, died before her. The 
daughter of Qasim Ali (Dureahin), that is to say, the 
grand-danghter of Soopun, is living. Ruhm Ali died, 
leaving a widow, who is living; his sister Fyzoonisa, 
and Buhorun the daughter of Moohummud Wasil's se- 
cond wife, are living also. Under these circumstances, 
how will the property be distributed among them? 


Ce ofa sone R. Supposing Ruhm Ali to have died before Mussum- 
rEhOWw With 
ne neers maut Soopun, the whole property Icft by Moohummud 


ae Wasil will be distributed into seven hundred and twen- 


T tyt+ shares, of which two hundred and seventy-two parts, 








*This is an example of the doctrine of the return agreeably to that laid 
down for the third class of persons entitled to share the return. See 
Prin: Inh: 94. 

+ This is acase of vested inheritance—no distribution of the property 
having taken place during the life-time of the persons who successively 
died; and the following is one method by which the calculation may be 


arrived at:— 
SKETCH OF THE FAMILY, 
Moohummud Wasil, deceased: 
Wite, Wife, Wife, 
Daughter, Son, Daughter, Daughter, 
(Fyzoonisa.) (Ruhm Ali)—wife. Son, 


Daughter. 
On the death of Moohummud Wasil his heirs are his three widows, 
his three daughters and his son. Now the widows get one-eighth of the 
property where there are children, as in this instance. To give them 
their share, and at the same time to give the son a share double that of 
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the share of Ruhm Ali, will go to his widow; one hun- daughter's 


dred and ninety-five parts will go to Mussummaut 
Buhorun, and one hundred and seventy-five parts will 
go to the sister of Ruhm Ali, daughter of Mussummaut 


‘ an 
Fuhmeeda; and seventy-eight shares to Mussummaut-. 


Durgahin. Supposing on the othe? hand Ruhm Ali to 


the daughters without leaving a fraction, it is necessary to find out the 


smallest number which will give that result. It is obvious that eight 
will not, but as 1 is to 8, so is 15 to 120. Thus the widows will each 

get five shares, altogether fifteen shares or one-eighth of 120. The son 

will get forty-two shares, or double that of each of the daughters. On 

the death of the second and third widows their shares will go to their 

dauyhters, who will thus have twenty-six shares each. On the death of 
the tirst widow her five shares should have been divided between her 

son and daughter in the proportion of two to one; but her whole pro- 

perty consisting of five shares, it is impracticable to distribute it in this 

manner Without a fraction. A higher number must therefore be sought. 

As 1is to 5, 30 is 6 to 30, of which the sun will be entitled to 20, and the 

daughter to 10. On the death of the son his whole property goes 

to his widow in satisfaction of dower. On the death of the daughter of 
the third widow, her property should have been divided into four parts, 
of which two would go to the daughter of. her son, and one to each of. 
her half-sisters. But, her whole property consisting of twenty-six 
shares, it is impracticable to distribute it in this manner, without leaving 
a fraction. A higher number must therefore be sought As I is to 26 
so is6 to 156. Of this number: seventy-erght: shares will go to the 
grand-dauchter, and thirty nine to each of the half-sisters. But it having 
been found necessary to make an increase with respect to one share, 
it becomes necessary to increase all the shares proportionally. Thus: as 
1 is to120 sois 6 to 720. Thus the share of the widow of Ruhm Ali 
will be 42 + 6 +4- 20272. The share of Buhorua will be 26 x 6+ 
39=195, and the share of Fyzoonisa will be 21 k 6-4 10-4 39175. 

The remaining seventy-eight shares go, as was before stated, to the grand- 

daughter. On this calculation it is supposed, that the distribution did 

not take place until after Ruhm Ali’s death, and that he died before his 

half-sister Suopun, which circumstance (as he himself could not inherit 

from Soopun) precludes his widow from a share of her property. 

But in the event of Soopun’s dying before Ruhm Ali, her grand. 
daughter will get half and the remainder will be distributed between 
her two half-sisters and her half-brother (Ruhm Ali) in the proportion of 
two to one to the brother; but Soopun’s share consisting of twenty-six, it 
is plain that this distribution cannot be made withuut leaving a fraction, 
A higher number must therefore be sought. As 1 is to 26 so is 12 to 
312. Of this number one hundred and fifty-six shares will go to the 
grand-dauzhter, seventy-eight to the half-brother, and thirty-nine to each 
of the half-sisters. But it is necessary to increase the other shares pra- 
portionally. Thus: a3 J is to 120 so is 12 to 1,440. The share of Ruhm 
Ali and consequently of his widow, will then be 4212-+- 40-+4+-78=—622, 
The share of Buhorun will be 26 12-+39==341. The share of Fyzoonisa 
will be 2112-1-20-1-39=311. The remaining one hundred and fifty-six 
shares go, as was before Stated, to the grand-daughter. 

The above is not a very scientific process, and would in most instances 
involve greater trouble than a recourse to the prescribed rules, for exam- 
ples of which see the fullowing cases and their annotations, 
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have died after Mussummaut Soopun, the property will 
be distributed into one thousand four hundred and forty 
shares, of which six hundred and twenty-two parts, the 
share of Ruhm Ali, will go to his widow, in the event 
of so much having been assigned in dower; three hun- 
dred and eleven parts will go to the daughter of Mus- 
summaut Fuhmecda; three hundred and fifty-one parts 
will go to Mussummaut Buhorun, and one hundred and 
fifty-six parts to Mussummaut Durgahin, the daughter 
of Qasim Ali, son of Soopun. 


CASE LXXX. 


Q. A proprietor of a landed estate dies, leaving a 
son, a daughter, and a half-brother by the same father 
only. After his death the son also dies childless; and 
the daughter, during the life-time of her paternal half- 
uncle, takes possession of the entire estate. Is she, 
undcr these circumstances, entitled to the whole, or to 
what part ? 


R. Under these circumstances, the share of the 
daughter is two-thirds, and that of her paternal half- 
uncle one-third, that is to say, the property will be dis- 
tributed into three parts, of which two will go to the 
former, and one to the latter as residuary heir.* 


* This is a simple example of the doctrine of Vested Inheritance (see 
Prin: Vest: Inh: 96, 97,99). At the distribution which should have 
taken place on the death of the original proprietor, his brother (see Prin: 
Inh: 21) was not entitled to any part of the property left by him, there 
being a son. His property should then have been made into three parts 
of which his son was entitled to two and his daughter to one. On the 
death of the son, his two shares should be compared with the number of 
shares into which it is requisite to make his estate, which is in this case 
two, the sister’s share (see Prin: Inh: 23) being one moiety, and the other 
motety going to the paternal half-uncle (brother of the original proprietor) 
as residuary heir. ‘two and two are concordant, but the measure of the 
number of shares being half or only one, the multiplication directed in 
Prin: 99 is of course needless. 
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CASE LXXXi. 


Q. A woman died, leaving as her heirs four daugh- 
ters, one son, and a husband. The son died previously 
to any distribution of the property, leaving his four 
sisters and his father. Under these circumstances, how 
will the surviving heirs, being the husband and tour 
daughters, share the property? 


R. According to Jaw, if the whole propertv belonged Case of a son, 


; F . four dnuugh- 
to the deceased woman, it should, in the first instance, me a 


have been applied to her funeral expences; then to the husband, the 
: : ; son dying be- 
payment of her legacies out of a third of the re- fore the dis- 


sidue, and after suck payment, if there remained any ule” 
surplus, it should have been made into eight shares, of 

which four should go to her husband, and the remaining 

four to her four daughters or one share to each of 
them.* 


CASE LXXXIT. 


Q. 1. A person dies, having divided his estate equally 
between his son and daughter, during his life-time: af- 
terwards the son dies, leaving his sister and a wife. 
Under these circumstances, will] his sister inherit; and 
what share of his property ? 


R. 1. According to Law, the estate of the second Of a sister 
deceased, that is to say, of the son, will be made into 7? *¥'°w: 


* At the distribution, which should have taken place on the death of 
the original proprietor, her heirs being her husband, her son and four 
daughters, her property should have been made into eight parts, of 
which the husband was entitled to two shares, her son to two, and her 
four daughters to the remaining four shares or one sharc each. 

At the distribution which should have taken place on the death of 
the son, his sole heir was his father, who was entitled to take his two 
shares which he inherited from his mother, without making any provi- 
sion for his sisters out of it. 

Consequently the property should be made into eight parts, of which 
the husband will take four, that is to say, two which he inherited from 
his wife, and the other two from his son, and the daughters the remain- 
ing four or one share each, which they inherited from their mother. 
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sequently to 
his father. 


Ofa daughter 
with a son’s 
widow, the 
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four shares, of which one will go to the widow and the 
remaining three to the sister of the deceased. ° 


Q. 2. Supposing the first person to have died, with- 
out having made any division of his estate, leaving a 
son and daughter, and the son to die subsequently, 
leaving a wile, the property still remaining undivided ; 
how much of the property will devolve on the son's 
wiie, and how much on the daughter ? 


R. 2. In the first instance, the property of the first 
deceased will be made into three shares, of which two 
belonged to the son and one to the daughter. After- 
wards of the four shares belonging to the second de- 
ceased (the two shares of the son having been raised 
to four) three will go to his sister and one to his wife. 
Therefore, the whole estate of the first deceased should 
be made into six parts, of which one should be award- 
ed to the widow of his son, and five to his daughter. 


QQ. 3. Supposing the wife of the second deceased to 
have had a daughter by her husband, which daughter 
dicd at the age of five years. Under these circum- 
stances, to what proportion of the property will such 
daughter be entitled? and after her death, on whom 
will her share devolve ? 


R. 3. Under the circumstances stated, the property 
of the first deceased will be made into three shares, of 


son dying sub- which the son will take two and the daughter one; and 
? 


sequently to 
the father, but 
leaving a 
daughter, 
who is also 
dead. 


on the death of the son his two shares will be raised to 
cight, of which one will go to his widow, four to his 
daughter, and-three to his sister; and on the death of 
the daughter, the four shares appertaining to her will 
devolve on her mother. The whole estate of the first 
deceased, therefore, should be made into twelve parts, 
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of which five should be awarded to the widow of his 
son and seven to his daughter.* 


CASE LANXNIIT,. 


Q. A person dies, leaving his wife A, three sons B,C 
and D, and three daughters E, F, (by his wife A) and G 
by another wife. After his death, and before the pro- 
perty is distributed, his widow A, two of his sons Band 
C, and one of his daughters G, successively die. ‘The 


* These questions afford very easy examples of cases of vested inhe- 
rifance. 

At the first distribution, the estate should have been divided into 
three parts, to give the son twice as much as the daughter. At the 
second distribution the estate of the son should have been made into 
four parts, the share of the wife being one fourth. But, being a case of 
vested inheritance, the proportion must be ascertained between the num. 
ber to which the deceased son was entitled end the number into which 
it is necessary to divide the estate. Thus: 2<2=4, which agreeing in 
2, the rule is (see Prin: Vest: Inh: 99) that the number of the shares of 
the original division {aggregate and individual) be multiplied by half 
the number of the portions of the second class of heirs, and these last by 
half the number of shares to which the deceased was entitled, (which 
being in this case only one, multiplication is needless.) Thus: 3. 2=6, 
of which the widow will take one and the daughter 5, according to this 
table; 

Propositus 3x 2=6. 


B 
Son, Daughter, 
4. 2. 
Son 4. 
C B 
Son’s widow, Sister, 


1. 3. 

So also, in the third question, at the second distribution, the estate 
of the son should have been made intu eight, the share of the widow 
being one-eighth and of the daughter one-half, but 2 and $ also agree in 
2, and agreeably to the Principle quoted in illustration of the anower to 
the former question, 3 must be multiplied by 4. Thus: 3 x 412, of 
which the son’s sister takes 7,4 in right of her father and 3 in right of 
her brother, the son’s daughter 4 as her legal share of half, and the son’s 
widow 1 as her legal share of one-eighth. On the third distribution the 
whole estate of the daughter goes to the mother, and the sister's — 
is not increased : according to this table. 

PrRopositus 3 9 4=12. 


Son, Daughter, 
8. 4. 
A 
Son 8. 
B D C 
Sister, Daughter, Widow, 


3. 4, 1, 
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surviving heirs therefore are D, E and F. In what 
manner, and in what proportions, will the property of 
the original proprietor be distributed among them? 


Case of a wi- R. It will be made into one thousand seven hundred 


a tan and twenty-eight shares, of which D will get eight hun- 


daughtersand dred and sixty-four shares, and E and F four hundred 
the daughter 


of another and thirty-two each. The following table will exhibit 


wife; and the i ; ea ; 
widow, bwo the manner in which the surviving heirs succeed to the 


piea tents interests vested in them by the death of their relations, 
aughter, an : ees } 

the daughter Who died subsequently to the original proprietor, but 
of the other . ect ; ; : ; : 

wife avine previously to the distribution being carried into effect. 
successively. 


72 X 8=576 X 8=1728. 


Of three sons A, B. C. D. E. F. G. 
with three 
daughters and 9. 14. 14. 14. 7. re (=: 79 
Se MACON: 112. 112 112. 56. 56. 56. 
336. 336. 168. 168. 168. 
A, 
Deceased. 
Of th ’ 
Of theesms po 6 Gl|UCUDUCUCOWESCG. 
daughters. 2. 2. 2. 1. 1. 0.==8. 
18. 18. 18. 9. 9. 
54 o4. 27 27. 
B, 
Deceased. 
Of two bro- Cc. D E F. G 
hers with 
ace: 2. 4 1. 1 
130. 130 65. 65 0 
C, 
Deceased. 
Of a brother D. E. F. G. 
ith is- 
meee S 1 1 
260. 130. 180. 
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G, 
Deceased. 
E. F. 
84. 42. 42. 
TOTAL. 
D. E. F. 
864. 432. 432.* 


CASE LXXXIV. 


Q. A person dies, leaving two sons, who are uterine 
brothers, and who divide the paternal cstate equally, 
each retaining possession of his own share. Some 


* This case affords a good illustration to the rule respecting the suc- 
cession to vested interests. With a view to distribute the property of 
the proposctus, in the first instance, recourse must be had to the Third 
Prin: of ‘ist: (77). For the widow aving 2 right to one-cighth, it is 
evident that the property cannot be mude into less than eight shares; 
but besides her there are nine claimants, one son being counted as two 
daughters, and after her cighti is withdrawn, it is obvious that the re- 
maining seven shares cannot be distributed among the nine claimants, 
without a fractio:. It consequently becomes necessary to find the pro- 
portion betwee: the sharers and the shares, which appears to be, that 
they are divisivle by an unit only, or, that they are, what is termed, 
Mootubayun or prime. Thus: 7=9—2 and 2 x 3=7—1, in which case the 
rule is, that the number of sharers must be multiplied into the total 
number of shares. Thus: 9 & 8==72, the product re juired. 

Among the second class of sharers, the first rule of distribution applies. 
The step-daughter gets nothing, and by making the property into 8, (the 
number of sharers, a male being counted for two female3,) it may be dis- 
tributed without a fraction. Butas the property of the widow was 
not distributed at the time of her death, it is necessary to find out 
the extent of the vested interest to which each heir is entitled: it is 
requisite that the proportion be ascertained between the aggregate of 
their shares and the amount to which the widow was entitled at the 
preceding distribution, which is found to be 9. Thus: 8=9—t. These 
numbers therefore are divisible by an unit only or are Mootubayun, in 
which case the rule is (See Prin: Vest: Inh: 98) that the aggregate and 
the individual shares of the first class should be multiplied by the 
aggregate of the shares of the second class. Thus: 728=576, and 
14)¢8==112, and 7 X8==56, after which the individual shares of the 
second class must be multiplied by the amount to which the widow was 
entitled at the preceding distribution. Thus: 292=18 and 1X9==9, 

Among the third class of sharers also, the first rule of distribution 
applies for the same reasons; and in order to ascertain the extent of the 
vested interest of each heir, the same process must be bad recourse to. 
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years subsequent to the division of the inheritance the 
younger son dies, leaving a widow and four daughters. 
The widow, on the death of her hushand, takes posscs- 
sion of his property, which she retains for several years, 
and no distribution of her husband’s proper‘y took 
place during her life-time. Of the deceased's daughters 
three are married and one continues unmarried. A,ter- 
wards the widow dies; but four or five years prior to 


her death her husband's brother and his son and grand- 


son took possession of the property left by her husband 
and retained the exclusive enjoyment of it. It does not 
appear whether the possession was obtained torcilly 
or by the consent of the widow. All the four daughters 
are still living, and one of them now lays claim to a 
fourth part of the property left by her deceased father, 
bringing her action against her elder sister, who is the 
wife of her uncle’s son, against her unele’s son, and 


Thus BR the deceased had 112 shares at the first distribution, and 18 at 
the second,—total, 180; but the aggregate of the sharers of the present. 
class is 6, The proportion hetween these two numbasg is, that they 
in 2, or are, as itis. termed, Mootuwafig or composit. Thus: 6X 
30-4 and 4=56--2, in which cage the rule is (See Prin: Vest: 
_ 99) that the aggregate and individwal shares of the fixst class and, 
the individual], shares of the seqond class (as produged by the preced- 
ing regults,) should be multiplied by balf the sum of tha shares. of the 
class. Thus: 576X 3==1728, and 112 XK 3-336, and 56 & 3==168, 
and 18%3==54, and 9. 3-227, after which the individual sharea of the 
third, class must be multiplied by half the amount. te which B was eatit- 
led at the preceding digtribution. Thus: the half of 13Q is 65,, and, 
30, and 65X13=65.. 
_ the fourth class also the same rules apply. Thus C the de. 
had, 336 at the firgt distribution, 54 at the seqond, and, 130 at tha. 
third, Total §20 but 4x 13025520, and the proportion. is, that they 
in 4, or are, as itis termed, Mootudakhil or concordant, in which 
whe rule, is (See Prin: Vest: Inh: 99) that the aggsegate and indi- 
_ _ of the fires class, and the individua] shares of the second 
and the thixd classes, ahould be multiplied hy a fourth af the sum 
the shares af the fourth class, But one being the. fourth of 4, mu 
cation is needlesa—-atter which the indiyidua) shares of the fourth 
be. multiplied ky «fourth of the amaunt, to which C was entitled 
preceding distribution. Thus the faurth of 52@ ie 130,,and 130: 
X 2260, and. 130 X 1=130. 
_G dying, of her 168.shares her half-brother will take 84, and her half- 
sisters will take 42each. Thus the aurvivor D will receive 84 +260 
and E, will receive gle 130 + 65 -~22 +- 
ee grt oan 
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against his grand-son, who are in possession. Accord- 
ing to the Moohummudan Law, is the claimant entitled 
to a fourth part of her parents’ property or te any pra- 
portion less than a fourth? and supposing her to have 
the right, is it fit that, she being married, the action 
should be brought in her name, or in that of 
husband? 


R. The original division of the estate between the of a brother 
two brothers was correct and proper. Now that dis- “"* “¢°¥ 
putes have arisen regarding the succession, the property eee elie 
of the deceased brother must be parcelled out in legal before the 
portions among the heirs, and for this purpose must “#tvibution. 
be made into ninety-six shares, of which seventy-six 
will be allowed to the four daughters and. twenty to 
the brother, and the share of each daughter, whether 
married or unmarried, will be nineteen. Consequently 
the claimant is entitled to nineteen out of ninety-six 
shares. It is a matter of no consequence whether the 
present possessors obtained the property by fair or by 
foul means; as the law recognizes no proprietary right 
for which some title: cannot be shewn, such as acquisi- 
tion by gift or the like, which does not here appear to 
have existed and such possession cannot bar the clai- 
mant’s right. The husband of the claimant cannot suit by amar. 
under any pretence interfere in urging the claim prefer- "ed woman. 
red by her to her parents’ property, the proprietary right 
to. which is solely vested in herself.* 








* This is a case of vested inheritance. The division of the deceased 
brother's estate originally should have been by 24, aecording to Prin: Inh: 
66, but as the widow died before distribution, the number of shares to 
which she died entitled should be compared with the number of her 
heirs. Her shares amounted to 8 and her heirs’ to 4, but these being 
compared give a Mootubayun or prime result, in which case the rale is 
(see Prin: Vest: Inh: 98) that the number of shares into which the pro- 
perty should first have been distributed be Multiplied -by the humber 
of the heira of the deceased. Thus: 24 X 42°96, of which number the 
daughters succeed to 64 or two-thirds, in virtué of their own tight of 
inheritance, and to 12 or one-eighth, in right of succession to their 
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CASE LXXXV. 


Q. A person dies, leaving two wives, four sons and 
two daughters; but the distribution of his estate did not 
take effect until after the death of his two wives and 
one of his daughters. By his first wife he had only one 
son, and by his second wife he had one son and two 
daughters—his other two sons were the offspring of 
another woman. The death of the first wife occurred 
before that of the second, and the death of the second 
before that of the daughter, who left a husband. U-.der 
these circumstances, into how many shares is the estate 


- to be made, and to what proportions of it will the 


Of four sons 


two 


claimants be entitled respectively? 


D T.. 


the first place the property of the deceased is 


daughtersand tg be made into eighty shares, of which vac-eighth or 


two widows. 


ten shares will go to the widows, and they will take five 
each. ‘The male issue will take a share double that of 
the female. Thus the sons will get fourteen shares 
each and the daughters seven each. On the death of 
the first widow her only son will be the sole heir to her 


Of a son with property. The half-brethren by the same father only, 


Ste p-sons, 


are excluded from participation. On the death of the 
second widow her five shares (being multiplic: hy the 
number of shares into which they must be distributed) 
will be increased to twenty, of which her son will take 
ten and her daughters five each, and the shares of the 
preceding results will be multiplied by four, the number 
of sharers of the present class. ‘Thus the share of the 
son on the death of the first widow: 5x 4=20, and so with 
the shares of the sons and daughters on the death of the 
father: 14x4=56 (son’s share); 7x4=28 (daughter’s’ 


Of a husband Share), and the total number of shares 80 <4=820. On the 


death of the daughter her property, which consists of 
thirty-three shares, will be made into one hundred and 
ninety-eight, of which her husband will be entitled to one- 
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half or ninety-nine, and the other. half will go to her 
whole-brother and her whole-sister in the proportion of a 
double share to the male. Thus the former will receive 
sixty-six and the latter thirty-three shares. The half- 
brothers will be excluded from the participation. The Of two wives, 


. , pas es a son by the 
preceding results must again be multiplied by six, the Grst; auenind 


number of shares of the present class. Thus: 10x6=0, two daughters 
and 5x6=30, and 20x6=120, and 56x6=336, and 28x6= 

168, and 28x6=168, and 320x6=1920, and of this the daiuestne 
son by the first wife will reccive 336-+ 120=456, the son two wives and 


by the second wife 336-1 60-1 66=462, the daughter by eis 


the second wife 168++30:+33=231. The two other is ee 
a : , sively, the 
surviving brothers will be entitled to three hundred lutier jeuvins 


and thirty-six shares each, and the husband will take ® 
ninety-nine, as above stated.* 


* Among the first class of sharers an example is exhibited of the 
Fifth Principle of Distribution. The share of the two widows is onc- 
eighth by law, consequently the property must be made into eiyht shares 
at least and eight must be assumed as the root «cf the cage; but be- 
sides them there are ten other claimants (one son always counting for 
two daughters.) Here it will be observed that there remains a fractional 
division in the allotments of both the wives am. che child:en, for one 
share cannot be given to the two wives without a fraction, and after their 
share is taken away the remaining seven cannot be distributed among 
the other ten claimants without a fraction. In this case, (after finding 
the proportion between the wives and their shares and the children and 
their shares (both of which prove to be Mootubayun or prime), it is requi- 
site to find the proportion between the numbers of the sharers respectively, 
which proves to be Mootudakhu or concordant, in other words the smaller 
number exactly measures the greater. Thus: 2510 when the rule is 
(see Fifth Prin: of Dist: 79) that the greater number be multiplied into 
the root of the case. Thus: 8 * 10280. On the death of the first 
wife, her son being her only heir, no division takes place. On the 
death of the second wife (to conform to the rule that a male shall have 
a portion double that of a female) her property must be made intu 
four shares, but being a case of vestcd inheritance, the proportion 
must be ascertained between the number of shares to which she was 
entitled at the first distribution and the number into which her property 
ts made on her decease. These two numbers, 4 and 5, are prime or are 
divisible by an unit only, no third number measuring them both; in which 
case the rule is (See Prin: Vest: Inh: 98) that the shares (aggregate and 
individual of the preceding result) be multiplied by the aggregate of 
the shares into which the property of the last deceased is made. Thus: 
80 & 4==320, and 5 X 4=20, and 14  4=56, and 7 * 4=28, and the 
individual shares of the present class be multiplied by the number of 
shares to which the deceased was entitled at the former distribution. 
Thus; 2 5==10, and 1Xi5=5. At the third division, on the death 
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CASE LKXXVI. eM y 
Q. 1. A person dies, leaving as his heirs, a widow, 
a son and two daughters. Subsequently one of the 
daughters died, leaving no children, and next the widow 
of the proprietor died. The son of the proprietor then 
died, leaving a widow. and a son, lastly his grand-son 
died. Under these circumstances, how, according to the 
Moohummudan Law, will the survivors (the daughter 
and the widow of the son of the original proprietor) 
share his property; no distribution having taken place 
during the life-time of the deceased persons above-enu- 
merated ? 


R. 1. There are only surviving a daughter of the 
original proprietor and a widow of his son; the pro- 
perty will in this case be made into three shares, of 
which the widow of the son will take two and the 
daughter the remaining one: because, when the origi- 
nal proprietor cied, he left a widow, a son and two 
daughters as his heirs. The widow’s share was one- 
eighth of his property and the remainder belonged’ to 
his son and daughters, in the proportion of two shares 
for the male and one for the female; in other words, the 
son had a right to one-half and the daughters to the 
other half or a quarter each. On the death of one of 
the daughters, who left no issue, her share was to be 
made into three parts, of which two appertained to her 
brother, and the remaining one to her sister; and, after 
the death of the widow of the original proprietor, her 


of the daughter, to conform to the rules that a husband shall have a 
moiety where there are no children, and that a male shall have double 
the portion of a female, her property must be made into six shares 
at least, but, being a case of vested inheritance, the same process 
must be observed as in the last case. The result of the comparison of 
the numbers will be the same, for 83 and 6 are prime. Thus: 6 x 
5==:33—3 and 8=5—2 and 2=-3—-1. On multiplication according to the 
preceding rule the sum will be found to be 1920. Thus the precediag 
result 320 « 61920. 
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legal share was to have been made into three parts, of 
which her son would take two and the surviving daugh- 
ter one; and of the shareof the sonof the original pro- 
prietor, which he should have inherited from his sister 
and mother, one-eighth will at his death go to his widow 
and the remainder to his son. On the death of his son, 
who was grand-son of the original proprietor, his whole 
property will be vested in his mother, because she is 
entitled to one-third as her legal share, and to the re- 
maining two as the return. Under this distribution, two- 
thirds of the property of the original proprietor will 
devolve on the widow of his son and the remaining one 
on his daughter.* It is laid down in the Sirajyya,— 





* In this case of Vested Inheritance, the result must be arrived at by 
the following calculation :— 

At the First Distribution the property should have been made into 
thirty-two parts, (the heirs being a widow, a son and two daughters, 
and the number eight not being divisible among the claimants without a 
fraction) agreeably to the Third Principle of Distribution (77); of which 
parts the widow should have got 4, the son 14, and the daughters 7 each. 

At the Second Distribution, on the death of one of the daughters, the 
heirs being her mother, brother and sister, her property should have been 
made, agreeably to the Third Principle of Distribution, into cighteen parts, 

be number six, into which it was necessary to make the estate, to give 

e mother her sixth, not being divisible among the claimants without a 
fraction) of which the mother was entitled to three, the brother to ten, and 
the sister to five; but this being a case of Vested Inheritance, it becomes 
necessary to compare the number of shares which the daughter had at 
ber death with the number of shares into which her estate should be 
made. Thus: 7} 2==18—4, and 4=7—3, and 3==4—1, which giving a 
Mootubayun or prime result, the rule is (see Prin: Vest: Inh: 98,) that 
the aggregate and individual shares of the First Distribution must be 
multiplied by the aggregate of the shares of the Second Distribution. 
Thus: 32 18==-576, and 4 18==72, and 14 18==252, and 7 & 18= 126, 
and the individual shares of the second class must be multiplied by the 
amount to which the daughter was entitled at the preceding distribu- 
tian. Thus: 3 721, and 10 X 7=70, and 5 & 7=35. 

At the Third Distribution, on the death of the mother, her property 
should have been made, agreeably to the First Principle of Distribution, 
into three parts, of whish her son was entitled to two and Her surviving 
daughter to one—but, being a case of Vested Inheritance, it becomes 
necessary to compare the number of shares which the mother bad at her 
death with the number of shares into which her estate should be made. 
Her shares, according to the preceding results, amounted to 93—von the 
First Distribution 72, and on the Second 21, and the estate now shuuid 
Be made into three. Thus: 3 x 310<93, which gives a Moctudakhil or 
concordant result, showing that the numbers agree in $, in which case 
the rule is (see Prin: Vest: Inh: 99,) that the aggregate and individual 

: of the first distribution be multiplied by a third of the aggregate 
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Authority for “ Wives take in two cases: ‘a fourth goes to one or 
pails more on failure of children, and son’s children, how 
low soever; and an eighth with children or son’s’ chil- 
dren, in any degree of descent.” So also on the subject 
Forthedaugh- Of the daughter's claim to inheritance,—“ Daughters 
ter’. “ begotten by the deceased take in three cases; half goes 
to one only, and two-thirds to two or more; and, if 
there be a son, the male has the share of two females, 
and: he makes them residuaries.” So also the same 
For the sis- authority treating of a sister’s right of inheritance,—“ If 
ee there be brothers by the same father and mother, the 
male has the portion of two females; and the females 
become residuaries through him by reason of their 
equality in the degree of relation to the deceased ;” and 





of the shares of the Third Distribution; but the third of the aggregate 
in this case being only one, multiplication is of course needless, and the 
ninety-three shares which were the property of the mcther at her death, 
must be divided between her son and daughter, the former getting a 
double share or 62, and the latter 31. This last result is obtained hy 
muliplying the share of the son and daughter (2 and 1) by 31 or a third 
of the number (93) to which the widow was entitled. 

At the Fourth Distribution, on the death of the son, his property should 
have been made agreeably to the First Principle of Distribution, into 
eight parts, of which his widow was entitled to 1, and his son to 7, but 
being a case of Vested Inheritance, it becomes necessary to compare the 
number of shares which the son had at his death with the number of 
shares into which his estate should be made. His shares, according to 
the preceding results, amounted to 384 (at the First Distribution 252, at 
the Second 70, and at the Third 62,) and the estate now should be made 
into eight. Thus: 8 X 48==384, which gives a Mootudakhil or concordant 
result, showing that the numbers agree in 8; in which case the rule is 
(see Prin: Vest: Inh: 99,) that the aggregate and individual shares of the 
preceding distribution be multiplied by an eighth of the aggregate of 
the shares of the Fourth Distribution; but the eighth of the aggregate 
in this case being only one, multiplication is of course needless, und the 
384 shares which were the property of the son, at his death must be 
divided between his widow and his son, the former getting one-eighth 
or 48 shares, and the remaining 336 shares devolving on his son. This 
jast result is obtained by multiplying the share of the son and widow (7 
and 1) by 48 or an eighth of the number (384), to which the son of the 
original proprietor was entitled. 

At the Fifth Distribution, on the death of the grand-son, his 336 shares 
should have gone to his mother. The widow of the son would thus have 
had 384; but the strviving daughter of the original proprietor inherited 
from her father, sister and mother 192 shares. 

At the final Distribution therefore the property should be made into 
576 parts, of which two-thirds or $84 should belong to the widow of 
the son, and one-third or 192 to the daughter of the original proprietor. 
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on the subject of a mother’s claim of inheritance it is 
stated,—“ The mother takes in three cases; a sixth oe niu 
with a child, or a son’s child, even in the lowest degree, 
or with two brothers and sisters or more, by whichever 
side they are related; and a third of the whole on failure 
of those just mentioned;” and it is laid down in the 
same book of Law on the subject of the return,—* The 
return is the converse of the increase; and it takes 
place in what remains above the shares of those enti- 
tled to them, when there is no Icgal claimant of it: this 
surplus is then returned to the sharers according to their 
rights.” 


For the return, 


CASE LXXXVII. 


Q. A person dies, leaving a widow, a brother, a sister, 
his widow’s mother and his widow’s brother. The widow 
dies before the distribution. In this case, which of the 
survivors are entitled to inherit the estate of the de- 
ceased, and in what proportions? 


R. In this case, all the persons enumerated in the Of a brother 
above question will be entitled to share the inhe- ee ae 
ritance. The estate should be made into twelve shares, ee ae 
of which the brother of the deceased will be entitled to widow having 
six, his sister to three, his widow’s mother to one and U°? &*" 


his widow’s brother to two.* tion, 





* The property in the first place must be made into four shares, the 
claimants being, on the death of the proprietor, his widow and his brother 
and sister. This is the least number out of which the widow could get 
her share (one-fourth). She receives one ; the brother two, and the sister 
one. On the death of the widow her property will be made into three 
shares, the least number out of which the widow’s mother could get her 
share (one-third). But according to the rule in cases of vested inheritance, 
her share (1) will be compared with the number of the division (3), 
and being found to be prime or divisible by an unit only (see Prin: Vest: 
Inh: 98), the aggregate and individual shares of the first class will be 
multiplied by the aggregate of the shares of the second—thus: 
AX3=12, and 1%3=3, and 2x3=6. After which the shares of the 
present class should be multiplied by the number to which the widow 
was entitled at the former distribution; but that number being only one, 
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CASE LXXXVIITI. 


Q. The proprietor of a certain estate dies, leaving 
two sons and four daughters by two different wives, 
one of whom survives him. After his death one of his 
sons, begotten on his first wife, dies, leaving three sons. 
The surviving son of the original proprietor, with his 
four sisters, who are by the same mother and father, 
and the three sons of his late half-brother, and his own 
mother, beine nine in number, are the surviving clai- 
mants to the estate. Under these circumstances, accord- 
ing to Law, in what portions will his property be inhe- 
rited by the nine individuals aforesaid? 


R. In this case the property of the deceased ances- 
tor will be made intv one hundred and ninety-two 
shares, agreeably to the Law of vested inhcritance, of 
which twenty-four shares will go to his surviving wi- 
dow, forty-two to his son who is still living, twenty-one 
to each of his four daughters and fourteen to each of 
his three grand-sons, being the sons of his son who died 
subsequently to his death and previously to the distri- 
bution.* 


CASE LXXXIXx. 


Q. The proprietor of half a dwelling-house and other 
property, inherited from his ancestor, dies, leaving 





the multiplication is needless. Thus of the whole number 12, the brother 
of the original proprietor will get 6, his sister 3, his widow’s mother 1 and 
his widow’s brother 2. 


*In this case of vested inheritance the property should agreeably to 
the Third Principle of Distribution (77) have;been made into 64 parts 
to satisfy all the claimants who were entitled to share on the death of 
the ancestor; as in the first instance it should have been made into 
eight parts (the widow's share being an eighth), and as when the widow 
received her share, there remained only seven to be divided among the 
remaining eight claimants (one male counting as two females). Then 
on the death of one of the sons, his sixteen shares being compared with 
the number of his heirs or three, and proving prime, the number of the 
original division should be multiplied by the whole number of the second 
set of heirs, Thus; 64 3=192, See Prin; Vest: Inh; 98, 
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three sons and a daughter. Before any division of 
the patrimonial property has taken place one of the 
sons dies, leaving a widow besides his two brothers 
and his sister. Under these circumstances to what 
proportions of the property will the survis ors be entitled 
to succeed respectively? 


R. According to the Principles of Vested Inheritances Of two 
a daughter, 


the whole of the property left by the ancestor must and the wi. 


be made into seventy portions, out of which each of 9° ¢f ano- 
ther son who 


the sons will be’entitled to twenty-six, the daughter to died betore 
thirteen and the deceased son's widow to five shares.* 


CASE XC. 


Q. A person dies, leaving an only daughter, A, who 
subsequently dies, leaving a son, B, and husband, C, 
her surviving. The husband then dies, leaving as his 
heirs a widow, D, the son B, above-mentioned, begot- 


* To arrive at this result it must first be ascertained to what propo:* 
tions the three sons and the daughter would have been entitled, had the 
inheritance been distributed on the death of the ancestor; and as a 
male is entitled to double the share of a female, it follows that the pre- 
perty, to be distributed without leaving a fraction, must be made into 
seven parts, of which the deceased brother's portion would have been 
two shares. When he dies, his share is to be distributed among his two 
brothers, his sister and his widow. But the widuw’s share, legally, where 
there are no children, is one-fourth, and therefore the smallest number of 
portions into which the deceased’s two shares can be made is four. 
Now after the widow’s share has been taken away there will only remaia 
three to be divided among five (the sharers are called five, though in 
reality only three, one male counting as two females,) and the distribution 
obviously cannot take place without a fraction; in which case the rule is 
to search for the proportion between the sharers and the shares which is 
found to be Mootubayun or prime, or divisible by an unit only, which 
gives the Third Principle of Distribution (77). Thus: 4=5—1!. Therule 
in the Third Principle is that the number of sharers be multiplied into 
the root of the case. Thus: 4 > 5=20, which result, were it nut a case 
of vested inheritance, would furnish the number from which the several 
shares were to be extracted, but this being the case, the proportion be- 
tween that result and the number ‘of the deceased’s former shares must 
be ascertained, which will be found to be concordant. Thus: 2 X10=20, in 
which case the rule (sce Prin: Vest: Inh: 99) is that the aggregate 
and individual shares of the preceding distribution be multiplied by 
the measure of the number of shares into which it is necessary to make 
the estate at the second distribution, Thus; 7X10=70,. 
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ten on his former wife, another son, E, by the wife who 
survived him, and four daughters, F, G, H, I, also by 
the surviving wife—the estate not having been distri- 
buted during his life-time. In this case how will the 
property left by the deceased ancestor be shared among 
these individuals? 


R. Under the circumstances stated, the property will 
be made into two hundred and fifty-six parts, of which 
two hundred and six shares will go to the son of the 
first wife, fourteen to the son of the wife who survived 
her husband, cight to the widow and the remaining 
twenty-eight to the four daughters or seven shares to 
each.* 


CASE XCI. 


Q. A person (A) dies, leaving a widow B, three 
sisters C, D and E, and F, the son of his paternal 


ee RE = RR A A a St A Arar eR en 





* In this case of vested inheritance the subjoined table may tend to 
illustrate the order of succession :— 


PROPOSITUS, 
A 4X64=256. 
C 1X614=64. B 364==192. 
C 1X 61=64. 


I H G F E D B 
7 7 7 7 14 8 14==64, 


At the distribution which should have taken place on the death of A, 
the property must have been made into at least four parts, to give her 
husband one-fourth. Then, at the distribution which should have taken 
place on his death, the property belonging to him should have been 
made into at least eight parts, to give his wife one-cighth; bat when she 
has taken her eighth, as the remaining heirs cannot get their portions 
without a fraction, and as on a comparison of the number of them with 
that of the shares reserved for them, it givesa prime result, the number of 
the original division, see Third Prin: of Dist: (77), must be multiplied by 
the number of such heirs which is eight, one male counting for two fe. 
males. Thus: 8.x §=64. Then, according to the Law of vested inhe- 
ritances, the number to which the deceased was entitled at the First 
Distribution being compared with the number into which it is necessary 
to make the second,’ and being found to be prime, the rule is (see Prin: 
Vest: Inh: 98), that the aggregate and individual numbers of the first di- 
vision be multiplied by the whole of the second, according to which 
process, the son by the first wife will get 206 shares; 192 at the first 
and 14 at the second distributon, 
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uncle. Subsequently to his death one of his sisters, D, 
dies, leaving a daughter G, during the life-time of the 
persons above named. Afterwards E dies, leaving a 
daughter H. Under these circumstances, according to 
law, how will the property of the original proprictor be 
distributed among the survivors ? 


.. Under the circumstances above stated, after the ie a widow, 
three sisters 


performance of his (A’s) funeral ceremony and burial and a pates- 


without superfluity of expence, yet without deficiency, si pa we 


the satisfaction of his just debts, and the payment of his the sisters dy- 
legacies out of a third of what remains after his debts 

are paid, the residue of the property left by A, accord- tier. cach 

. : ; leaving a 
ing to the Law of Vested Inheritance, will be made daughter. 
into thirty-six parts, of which nine shares will go to B, 

fifteen shares to C, three to F, four to G and the re- 


maining five to 


*In the first instance the property should have been made into twelve 
parts, the portion of the widow being one-fourth and of the sisters two- 
thirds; and in this case the rule being that the division be made by 
twelve (See Prin: Inh: 14, 24 and 65.) But eight, which is two-thirds 
of twelve, cannot be distributed among the three sisters without a frac- 
tion, and three is prime to eight. Consequently in conformity to the 
Third Principle of Distribution (77) the nuinber of the original division 
should be multiplied by the number of sharers who cannot get their 
portions without a fraction. Thus: 12 \ 386, which must be distributed 
jn the following manner :— 

B C D E F 
9 8 8 8 3 

On the death of D, the number to which she was entitled at the for- 
mer distribution (8) and the number into which it is necessary to make 
her estate (4), being Mootudakhil or concordant, no further process is ne- 
cessary, and her eight shares will be distributed thus :— 

C E G 
2 2 4 

So also on the death of E, by the same rule, of her ten shares, her 

daughter H will get one moiety and her sister C the other. 
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CHAPTER IT. 
PRECEDENTS OF SALE. 


CASE I. 


Q. Certain lands are the joint property of several 
individuals. One of the joint proprietors, without the 
consent of the rest, executes a deed in favor of a stran- 
ger, transferring to him a part of his right and interest 
in the said joint property, without making any specifi- 
cation of the boundaries; the deed merely reciting that 
the lands so transferred are his sole property. In this 
case is the deed valid? 


R. If the deed, purporting to transfer to another the 
acknowled ger's right to a part of his interest in a joint 
undivided estate, be a deed of gift, it will not be valid 
according to Law, without a specification of the bound- 
aries, because an undefined gift is illegal: but, if it be 
a decd of sale, it will be valid; for, to this species of 
contract, partnership, indefinitencss and want of con- 
sent on the part of the joint proprietors, and non-spe- 
cification of the boundaries, are no objections. The 
sale, therefore, must unquestionably be maintained as 


valid and binding. 


CASE II. 
Q. A person having rented a small piece of ground, 
and having built a house, and planted trees thercon, 
dies, leaving two sons, a wife, anda mother. On his 


death, and during the life-time of the mother (the pro- 


perty being undivided), his wife and his sons sell every 
thing on the premises. Is the sale good, under these 
circumstances? or is the mother entitled to inherit any 


portion of her son’s property? and if so, to what pro- 
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portions are the above mentioned persons severally 
entitled, of the deceased’s property ? 


R. If some of the heirs sell the undivided property A sale of un. 
specified in the question, the contract will be binding oS 
as far as regards their own shares. But any coheir, ae eee 
who was not a party to the sale, is entitled to recover against a 
his portion of the inheritance, his right not being de- 


feated by their act.* 


CASE IIT. 

Q. A person, during his life-time, having made his 
landed property into three equal parts, sold one part to 
each of his wives in satisfaction of their respective 
dowers. Part of the property so sold was parcelled 
off, and part continued undefined. Afterwards the son 
of the seller’s second wife, having succeeded by inheri- 
tance to the share sold to his mother, sold such share 
to his own wife in satisfaction of her dower. The 
lands so sold, however, remained ostensibly in his pos- 
session and under his management. Is such sale valid 
according to Law, notwithstanding the want of proof as 
to the purchaser’s seizin and possession? 


R. The validity of a contract of sale is not depen- Neither im- 
dant on the immediate seizin of the purchaser, nor is mediate sci-_ 
. ; ue zin nor divisi- 
it at all affected by the property sold being undivided. oy essential 
The sale therefore, by the original proprictor, of his ™ ane 
landed property in three equal portions to his three 
wives is valid, although some part of the portions was 


not defined. The son of the seller’s second wife suc- 








* There is a distinction between the case of a sale, and of a gift in the 
Moohummudan Law. Had the property in the case in question been 
disposed of by gift, instead of by sale, the transaction cuuld not have 
been upheld as valid, because, in the former case, scizin is necessary, 
which cannot take place, where the particular share or shares to be dis- 
posed of, are not distinctly separated and defied. 


Circumstan- 
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ceeded to his mother’s share by inheritance, and the 
sale by him of such share to his own wife, in satisfac- 
tion of her dower, is also valid, although he remained 
seized and possessed of the same subsequent to the 
sale. The purchaser is at liberty to make seizin thereof, 
at any time she may think proper.* 


CASE IV. 


Q. Zeyd sells his dwelling house, and the lands 
thereunto annexed, to Omar, stipulating for the sum of 
two thousand rupees as the price of the property sold, to 
which Omar agrees, and pays to Zeyd twenty-five rupees, 
as earnest money, promising to pay the remainder of the 
purchase money on a certain date, when the deed of 
sale was formally to be drawn out. Zeyd, being satis- 
fied with these conditions, relinquishes the property to 
Omar, who takes possession accordingly, and places his 
own people on the premises. Undcr these circunmstan- 
ces is the sale complete? is either of the parties at 
liberty to retract? or is Omar compellable to pay the 
whole of the purchase money? 


R. Under the circumstances stated the sale is com- 
plete; neither party is at liberty to retract; and the 
money is due from the purchaser. According to the 
Hidaya,—Sale is completed by tender and acceptance 
when both terms are expressed in the past tense, as if 
one pirty should say, “ I have sold;” and the other 
should say “1 have bought.” It is to be observed 
that, m like manner, a sale is established by any other 
words expressive of the same meaning; as if either of 
the parties for instance should say, “I am contented 
with the price;” or “I have given you this article fora 





* The doctrine maintained in this is corroborated by what was laid 
down ia the two preceding 
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certain price,” or “take this article fur a certain price.” 

When the declaration and acceptance are absolutely 
expressed without any stipulation, the sale becomes 

binding, and neither party has the power of retracting.* 

A sale is valid either for ready money or for a future 

payment, provided the period be fixed.t So also in the 
Kunzooduqaig,—“ A sale is a barter of one property p.eiiion of 
for another by the mutual consent of the parties; it is sale. 
completed by declaration and acceptance, and is valid 

either for ready money or for a future payment.” 


CASE V. 


Q. A person, by means of an agent, makes a sale, to 
his own son, of his real property, and executes a deed 
of sale thereof, in duc form, properly sealed and at- 
tested. He, afterwards, by means of a deed of gift, 
makes a present to his son of the purchase money. He 
himself (the father) retains possession of the property 
on account of the minority of his son, and keeps by 
him both the deed of sale and the deed of gift. After 
the deed of sale (which did not specify any condition) 
had been completely executed, but before it was deli- 
vered to the purchaser, the seller became desirous of 
annulling it, alleging that he had executed it on the 
faith of a condition which had been infringed; and on 
claim being made in a Court of Justice, he declared the 
deed to have been executed subject tu the condition 
alluded to, in corroboration of which assertion he urged 
the fact of his having continued in possession of the 
property sold and of his not having delivered up the 


* The purchaser may however retract in case of a defect or of the 
property purchased not having been inspected. See Prin: of Sale 21 
and 26, and the Hidaya, vol. 2d, page 363. It may be observed that 
according to the doctrine of Shafei, the parties have an option of retract- 
ing until the breaking up of the assembly in which the contract 
formed, But this opinion has been overruled.—Zbid, 


t See Prin: of Sale 12 and 18. 
xX 
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deed of sale, stating that the condition upon which it 
was executed, had been violated by the mother of the 
purchaser, and that, therefore, the sale in question was 
invalid. Under these circumstances, is such sale legal 
and valid or otherwise? 


R. If the father of the minor appointed a person to 
make the sale on his part, and that agent, in the pre- 
sence of the father, declared that he had, in pursuance 
of his agency, sold certain property to the son, and the 
father expressed his consent to the declaration, the sale 
will be valid. If such was not the case, or if the sale 
was accompanied by a condition at variance with the 
nature of such contract, it will be null and void. Ac- 
cording to the Foosool-i-Imadeeya and the Foosool-i- 
Oostoorooshee,—“ When a person commissions ano- 
ther to act as agent for him, in selling his property to 
his minor son, or as agent to purchase it for his minor 
son, the contract is not valid, unless the father be pre- 
sent and consent.” So also in the Hidaya,—“ The 
insertion of any condition, which is not a necessary 
result of the contract, and in which there is an advan- 
tage either to the buyer or to the seller, or to the sub- 
ject of the sale (if capable of enjoying an advantage), 
renders the contract invalid.”* It remains for the 


*See Prin: of Sale 16, The principle on which this rule is founded 
is the prevention of usurious contracts and the occurrence of strife, after 
the completion of the bargain. One example given in the Hiduya is 
the sale of a slave, with a stipulation on the part of the seller, that the 
purchaser shall emancipate him. Here the condition invalidates the 
contract, because the purchaser is subjected to loss without an equiva- 
Jent. The advantage, in this instance, is intended for the slave who is 
the subject of the sale. Butit is otherwise where the condition, altho’ 
not a necessary result of the contract, is not intended to confer advan- 
tage on either party, or on any particular individual, as where a person 
sells an animal to another, on condition that the purchaser shall sell it 
again. In this instance strife could not ensue, because no particular 
individual could prefer a claim against the purchaser. Vide Hidaya, 
vol. 2, page 446. Consequently in the case cited, if it appeared in 
evidence that the father, when he made the sale to his son, annexed to 
the contract a condition, calculated solely for his own advantage, the 
sale must have heen held to be pull and void. 
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Court to investigate and decide, whether the sale re- 
ferred to, was made in the manner first stated, which 
would establish its validity, or in the manner: subse- 
quently stated, which would render it null and void. 
But the wording of the deed is the same as that which 
is generally used in similar transactions of purchase 
and sale, and it does not appear from it that there ex- 
isted any condition repugnant to the particular contract 
in question. 


CASE VI. 


Q. A woman having a minor son, who has no other 
puardian or protector but herself, seiJs a small portion 
of his landed property to realize tunds for the purpose 
of instituting a suit to recover their joint estate, (in 
which she ultimately obtained judgment in her favour) 
and executes a deed of saie with the joint signature of 
herself and son. Under these circumstances is the 
deed so signed, and the sale founded thereon, valid er 


otherwise? 


R. The guardianship of a mother* does not extend to ers by a 
Hrovuner O ier 


the exercise of any right over the property of her minor minor son’s 
son. Therefore a sale by her of any portion of her Preverty- 
minor son’s immoveable property is totally illegal and 
inadmissible.: 


* The same question having been propounded, on the ninth of the same 
month and year, to another Mooftee who was officiating for the establish- 
ed Law Officer, he replied that a mother was not competent to make a 
sale of her minor son’s lands, even under the probable expectation of 
benefit accruing therefrom; but that, as the minor had signed the deed 
of sale, his consent wag proved, and that, if he possessed suflicient dis- 
cretion to understand a negotiation of purchase and sale, such sale 
would be valid, on condition of it’s being approved hy his father, or 
the executor of his father, or his paternal grand-father, or the ruling 
authority. This opinion, however, was not applicable to the case in 
question, the minor not having aay such guardian at the time of the sale. 

tThe mother’s guardianship extends only to the right of custody 
during infancy, and to disposal in marnage; but this last only in case of 
there being na paternal relations, The right over the property of wards 
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CASE VII. 


Q. A person sells his portion of a maternal estate, 
specifying the number of shares, and acknowledges the 
sale, admitting that he had received the full value of 
the property sold. The purchaser also makes a decla- 
ration as to the validity of the transaction, and they 
both jointly prefer a claim against the coheirs of the 
seller to obtain possession of the property sold, with a 
view to the fulfilment of the contract. The defendants, 
in the suit which was preferred for this purpose, 
acknowledge the right of the seller. Under these cir- 
cumstances is the sale legal and valid, and is the 
purchaser entitled to possession under if, or is the 
circumstance of the property not having been divided 
among the coheirs, suflicient to invalidate the contract. 
Supposing that the seller having admitted in his written 
claim above alluded to, that he had made the sale and 
received the purchase money, should, by entering into 
a combination with the defendants (one of whom is his 
erand-mother and the others his maternal aunts), with- 
draw his claim, will such retractation annul the right 
of the other claimant, that is to say, the purchaser? 


R. The sale in question is in every respect valid and 
binding according to Law. The non-division of the 
property is not a disqualifying circumstance; according 
to the Shurh-i-viqaya,— The sale of ten out of a hun- 
dred shares is allowable.” So also according to the 
Hidaya,—* lf a person purchase ten shares (of a house 
or bath) containing one hundred shares, it is valid in 
the opinion of all our Doctors.” The retractation of the 


is vested inthe following guardians only, in the order enumerated :—The 
dather, the guardian appointed by the father, the paternal grand-father, 
the guardian appomted by the paternal grand-fathei, and lastiy the ruling 
power. See i‘iin: Guar: and in:.5 and & 
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claim by the seller, after having acknowledged the sale, 
and the receipt of the full value, cannot in any manner 
invalidate the right of the purchaser; according to the 
Midaya,—“ When a person possessing sanity of mind 
and arrived at the age of maturity, makes an acknow- 
ledgment of a right, such acknowledgment is binding 
upon him.” Under these circumstances, therefore, the 
purchaser is entitled to possession of the share sold. 


CASE VIII. 


Q. A person sells his dwelling house to another, and 
receives the price from the purchaser. He also execnics 
and makes over to the purchaser a deed of sale for the 
same, attested by four witnesses. But the seller did 
not sign the instrument; the seal of the Cauzee was 
not affixed, nor was it registered, nor was the date of 
the month or year inserted. The seller now raises 
objections to the transaction, and, six months after the 
execution of the deed, sues the purchascr for rent. 
Under these circumstances, in virtue of the deed afore- 
said, is the transaction valid or not? 


R. The sale is completed by tender and acceptance Ioformality in 
having passed between the seller and the purchaser. ‘" “ 
Besides the purchaser paid the price to the seller, and aa pine 
the seller received it, without hesitation. Under these plete. 
cireumstances the objection of the seller can have no 
weight inlaw. ‘The seller has nothing to do with a 
third person claiming the richt of pre-emption, who 
may suc the perchaser.* The deed of sale bearing no 
date, scal or registry, is undoubtedly informal, but that 


* Jn this case the scller pleaded that the sale was void, from the cir- 
cumstance of his having no power to sell to the purchag#r and thereby 
deprive a third person of his right of pre-emption; but it was held that 
this plea was unavailing, as between the seller and purchaser, 
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circumstance does not vitiate the sale itself.* The 
seller’s claim for rent due previously to the sale will 
hold good. 


CASE IX. 


Q. A Moosulmaun executes two successive deeds of 
sale in favour of his wife, and continues in possession 
of all his property for the syace of nine years, subse- 
quent to the execution of such decds, during which 
time he did not make out a formal deed of sale .with 
the Kazce’s attestation, as was promised in the former 
deeds. Under these circumstances, does the property, 
of which mention was made in the deeds of sale, belong 
to his widow, or is it to be taken as the estate of the 
deceased, and divisible as such among his other heirs? 


R. It appears from the deeds of sale that the husband 
sold to his wife, in exchange for the sum of fifteen 
thousand rupees, of her claim of dower, all the lands 
and houses specified in the deeds, his household pro- 
perty, every thing that he acquired by inheritance, toge- 
ther with all the property that he might be possessed of 
up to the day of sale. Now the conditions of this con- 
tract are invalid, and it is null and void, because the 
property sold is not specified, and uncertainty legally 
vitiates a contract of sale.+ The heirs of the seller 
are therefore at liberty to set aside the contract. The 
sale would not be necessarily invalid by reason of the 
deed not having been officially attested by the Kazee,t 
nor by the fact of the seller having continued in pos- 
session for the period of nine years subsequent to the 
execution of the deed.§ On the annulment of the sale, 


* See Prin: Claims, &c. 3. 
+ Prin: Sale 18. + Prin; Claims 3. § Prin: Sale 12, 
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his property, after the satisfaction of his debts, will be 
distributed among his heirs. 


CASE X. 


Q. A Moosulmaun disposes of all his property to 
his wife by a Beea Mokasa.* In the deed of convey- 
ance there is, among other property, a landed estate, 
which, before the execution of the deed of Beea Mokasa, 
had been farmed by the proprietor to a stranger, for the 
term of six years, the proprietor receiving an advance 
of rent amounting to four thousand five hundred and 
one rupees. Now under these circumstances and sup- 
posing the purchaser by the Beea Mokasa never to have 
got possession, under that deed, of the estate that was 
farmed out, is the deed valid or not? 


R. Under the circumstances stated, according to Law, In a Beer M.. 
the estates, whether one, two or more, that were speci- seein 
fied in the deed of Beea Mokasa, wil} pass and be con- 8°! Becessary. 
veyed in virtue of the deed, notwithstanding that the 
person who executed that deed may have farmed them 
out for a term of six years, before the execution of tie 
deed ; and according to the above contract, the purcia- 
ser (that is to say the wife) will be proprietor of the 
estate. As, in a contract of Beea Mokasa, the Law does 
not require seizin and possession, the dced of Berea 
Mokasa will be legally valid, although the purchaser 


may be out of possession for several years.} 


* Beea Mokasa or barter is defined to be the exchance of property for 
property. It is sale in one shape and purchase in another shape. Nei- 
ther of these canbe absolutely termed a sale. See Hamiltun’s [ideya, 
vol. 3, page 31. 


+ It may be presumed, although not distinctly mentioned in the ques- 
tion or opinion, that this was a case of dower between the lusband and 
wife, the former assigning to the latter an estate in lieu of the duwer he 
had stipulated to pay her. The transaction in this case resemnbled a 
Hiba-vil-fwuz, or gift for a consideration. See note to case 18, page 96. 
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CASE XI. 


Q. If a man during his life-time make a Bye-bil-wuffa, 
or conditional sale to another of his property, for a 
term of ten years, is the widow of the mortgager, atter 
his death, before the expiration of the term fixed, and 
without having fulfilled the conditions of the contract, 
at liberty to make an absolute sale of such property to 
a third person? 


R. Such sale.is legally valid, but its operation is sus- 
pended on the pleasure of the conditional purchaser. 
He may give it effect if he pleases, but he cannot annul 
it. It depends also on the pleasure of the absolute 
purchaser. . If he pleases he may wait until the expira- 
tion of the term,.or.he may immediately return, to the 
conditional purchaser, the money borrowed from him, 
having recourse, if necessary, to a judicial decision to 
set aside the conditional sale; because the cfiects of a 
conditional sale and a pledge are legally the same: and 
if a pawner sell a pledge, without the permission of the 
pawnee, the sale is valid, buf the effect of the sale is 
suspended on the pleasure of the pawnee. The pur- 
chaser also is at liberty to wait until the redeniption of 
the pledge, or to cause its redemption by an appeal to 
a judicial tribunal. Authority from the Vigaya,— 
“A sale by a pawner of his pledge should be suspended 
on the pleasure of the pawnee, and the sale takes 
effect if the pawnee agree, or if the debt be discharged ; 
in the former of which cases the price is to be deposited 
in lieu of the pledge sold. According to the correct 
apinion, the pawnee has no power of cancelling the 
sale, but the purchaser is at liberty either to wait until 
the article be redeemed or to cause its redemption by 
appeal to a judicial tribunal.” Also in the Aholasa 
cited from the Futwas of Nujmoodeen Nusfee. “ The 

that apply to a pledge apply equally to a Bye-bil- 


sales, a-uffa or conditional sale.” 


Precedents of sale. 17 


CASE XII. 


Q. A husband, in his last illness, five days before his 
death, disposed of his property by sale to one of his 
wives. Is the sale under such circumstances available 
in Law? 


R. The validity of a death-bed sale to one heir de- of a death- 

pends on the consent of the deceased person's other ae = 
heirs. If they express their sanction to the sale the 
contract is legal and binding; otherwise it is null and 
void, as is laid down in the Khizanutool Mooftieen,— 
“ A person being on his death-bed sells a certain part 
of his estate to one of his heirs; he hives about five 
days afterwards, and then dies. Subsequently to his 
death, if his remaining heirs do not give their consent 
to the sale, it is rendered null and void.”* 


CASE XII. 


Q. A man being involved in debt, made over by gitt 
to his wife, without satisfying his creditors, all his pzro- 
perty, real and personal, without specification, in ex- 
change for her dower, which she remitted in conside- 
ration of the gift. The property so given continued in 
the joint use and occupancy of the donor and donee, 
who had apparently the same interests therein. The 
husband is still alive; under these circumstances is the 
debt of dower due to the wife entitled to satisfaction 
in preference to the claims of the other creditors, who 
are strangers ? 


R. According to Law, the dower of the wife is a debt, Specification 
and stands on an equal footing with the just claims of % 


other creditors ; either description of debt being entitled all contracts 
of exchange. 








“The reason of this is, that in a death-bed sickness, a w-n is not fup- 
posed to possess the exclusive right over his property, as the claims of 
the heirs then begin to assume an inchoate existence. 
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to prior satisfaction: and a debtor is at liberty to sa- 
tisfy one claim in preference to another, or to assign 
any part of his property in liquidation of the debt of 
any particular creditor. On this principle it would be 
lawful for the husband to discharge the debt due on 
account of his wife’s dower, before satisfying the claims 
‘of the other creditors who are strangers; and it would 
also be allowable in him to make a gift of his immove- 
able property in exchange of the dower, which tran- 
saction would be nominally a gift, though virtually a 
‘sale. But in this case the amount of the dower due 
does not appear to have been specified, nor the site and 
‘boundaries of the immoveable property. The Law how- 
ever requires specification in all-contracts of exchange; 
and this being indispensable,* the deed of mutual gift, 
which is in this case destitute of it,is not valid and 
binding. Independently of this objection, taking the 
transaction in the light of a gift, there does not appear 
‘to have been, on the part of the donee, such seizin as 
the Law requires. 


CASE XIV. 


Q. 1. If a person sell his own property, together with 
‘the property of another, by one contract, without de- 
fining how much of the price received is opposed to his 
own, and how much to the other person’s property, is 
such contract, which is unauthorized as far as regards 
the property of the other person, to be held valid and 
binding or otherwise? 


in case R.1. The sale of a person’s own property, mixed up 
that of another, without defining the respective 


* This is indispensable because (See Prin: Sale 13) it is requisite that, 
in all contracts of this nature, such certainty should exist as to preclude 
the possibility of all future contention as to the meaning of the contrac- 
ting parties, 
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prices attached to each, admits. of two predicaments, longing tv the 
Yn one case the seller may have disposed of the proper- ae 
ty of another person together with his own, represen- 
ting it as entirely belonging to himself. In this case, 
when the lawful proprietor appears, the purchaser will | 
be entitled to receive back from the scller so much of 
the price as may be equivalent to that part of the pro- 
perty sold which may be proved to belong to the clai- 
mant, and the contract will hold good as fur as regards 
the remainder of the property seld; because an estab- 
lished claim to part does not affect the validity of the 
whole transaction. The entire purchase is opposed to 
the entire sale, and the component parts of the price 
paid to the component parts of the property sold. In 
the other case, he may have disposed of another per- 
son’s property together with his. own, such property 
avowedly belonging to another individual, without his 
consent (though for his benetit,) and without making 
any distinction as to the price, in which case the sale 
is unauthorized, and the rule is that its validity is sus- 
pended on the consent of the proprictor, who is at 
liberty either to confirm the sale or to annul it, as far 
as regards his own property; but. to the extent of the 
seller’s share, the contract will be valid and binding 
against him. 


Q. 2. A person being decply involved in debt, sells 
the whole of his property to his wife in exchange for 
her debt of dower, thereby entirely excluding his credi- 
tors from all hope of ever realizing their demands 
against him. Under these circumstances, is such sale 
legal and valid. ? 


R. 2. If the individual in question was afflicted with of ,ales by 
a mortal disease at the time he made the sale of all his 4 debtor made 
property to his wife in lieu of her debt of dower, the ween 
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sale is invalid; because a person, under such circumstan- 
ces, is not entitled to make a partial liquidation of his 
debts, satisfying some creditors at the expence of others, 
Andinhealth, But, if he was in health, and of sound disposing mind 
at the time of the sale, it will. be valid, because, not- 
withstanding the fact of his being deeply :avolved in 
debt, he has, under such cireumstances, full dominion 
over his own property. | 


CASE XV. 

Q. A woman dies, having transferred ler landed 
property to a stranger by a deed of sale. Ten years 
after her death, her nephew comes forward and claims 
the property sold by her, in right of inheritance. It 
appears from the evidence of two of the witnesses who 
attested the deed of sale, that the woman, when she 
executed it, was non compos mentis. Under these 
circumstances, what is the Law? 


Sale by anon . Sales made by sick persons on their death-beds, 
nee and at a time when they are not in full possession of 
their mental faculties, are invalid according to law; but 
the heirs and creditors ‘of the seller are not com>etent 
to resume the property sold, without returning the 
price that may have been paid. Until they de ‘so, the 
Proviso in fa- property sold will remain as a pledge in the possession 


vour of pur. 
chaser. Of the purchaser. 
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CHAPTER III. 
PRECEDENTS OF PRE-EMPTION. 


CASE I. 


_Q. Certain lands are sold, and the person, who cluims 
the right of pre-emption to them, lives at a great dis- 
tance from the spot, as does his agent. About seven 
or eight months after the ‘sale, the agent, becoming 
acquainted with the occurrence, writes to the purchaser, 
forwarding to him the amount of the purchase money, 
and he also writes to the seller. By this means another 
month elapses, at'the end of which period he brings his 
claim into a Court of Justice. Is the claim of -pre- 
emption admissible under the circumstances stated? | 


R. In this case it appears that the claimant to the 
right of pre-emption was at a considerable distance, 
and that his agent was also far removed from the place 
at which the sale was negotiated; that seven or eight 
months after the transaction, the agent of the claimant, 
hearing of the sale of the lands to which the claim of 
pre-emption is now adduced, wrote letters to the seller 
and purchaser, and forwarded, to the latter, the amount 
of the purchase money paid by him, and that cne 
month afterwards he adduced his claim in Couit. 
Such claim is legally admissible, because the affirmation 
by witness and immediate claim are required to be rade 
on knowledge of the sale, and in this case it appears 
that the agent made claim immediately on hearing of the 
transaction, seven or eight months after it occurred ; as- 
serting his claim in writing and transmitting the amount 
of the purchase money. If, in the course of doing so, 
another month elapsed, the right to pre-emption cannot 
thereby be annulled. He is therefore at liberty to 
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bring his claim into a Court of Justice. The legal 
forms to be observed in asserting the right of pre- 
emption are immediate claim followed by affirmation 
by witness, which consists in the party going upon the 
lands, the right of pre-emption to which he claims, or 
to the seller or purchaser (whichever of them has pos- 
session of the lands), and saying that he is a claimant 
of pre-emption, that he has already asserted his claim, 
and that he continues to do so; at the same time calling 
witnesses to the fact of his making the claim. He may 
also depute an agent, provided he is at a considerable 
distance and cannot afford personal attendance; and, if 
unable to depute an agent, he may communicate with 
the seller or purchaser by letter; and if unable to do 
either, his right of pre-emption still remains, and he 
may bring it forward whenever he has it in his power 
to attend for the purpose. If, on immediate claim and 
affirmation by witness being made, the purchaser or 
seller deliver up the lands to the claimant, there wilk 
be no occasion for applying to a Court of Justice; but 
if they decline doing so, they should be proceeded 
against within the period of one month. If the claimant 
neglect to sue for his right within that period, his claim 
is inadmissible, according to Imam Moohummud. The 
tencts of some modern authorities are in conformity with 
this opinion, and the commentator on the Vigaya has 
adopted it. But, according to Aboo Haneefa, there is 
no limitation of time for bringing the claim into a Court 
of Justice, and it is admissible if brought forward in 
any moderate period though exceeding one month. 
Such doctrine is conformable to the opinion held by 
the more ancient authorities, and the author of the 
Hidaya has followed it. In the case in question, how- 
ever, the right is not affected even according to the 
doctrine of Imam Moohummud, because the month 
elapsed while the claimant was in progress of urging 
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his immediate claim. His claim, consequently, is 
legally admissible, though preferred after the expiration 
of one month. The following are the authorities for 
the above doctrine: Shurhi Vigaya,—‘ A person should 
assert his claim of pre-cmption in the assembly (before 
it breaks up) where he hears of the sale, using language 
that is unambiguous, such as “I have claimed pre- 
emption, or the like, or I am a claimer of pre-emption, 
or I claim it.” According to Koorkhee, the liberty to 
claim the right of pre-emption remains until the assem- 
bly breaks up; but according to other Doctors the right 
is lost, if silence be observed, even for a short time 
after the receipt of the intelligence of the sale. Such 
is the meaning of the term tudb-i1 mowasibut or imme- 
diate claim, which is so called, to shew the necessity 
of extreme despatch. He should next call persons to 
witness on the premises, or else in the presence of him mation by 
(whether seller or purchaser) who has possession of “7°. 
them, and should say—‘‘such an one has purchased 
this property and I have a right of pre-emption, to 
which I have laid claim and [ still claim it. Bear 
witness therefore to the fact.” .This is the mode of 
affirmation by witness. It should. be remembered, how- 
ever, that this form must be gone through, in all possible 
cases, either on the premises or in the presence of the 
party in possession, insomuch that if the claimant has 
it in his power to do so, and neglect to act accordingly, 
his right to pre-emption is rendered null and void, 
according to the Zukheera. Ifa person, having a right 
to pre-emption, be on a pilgrimage to Mecca, and make 
the immediate claim, but be incapacitated from making 
the affirmation by witness, either on the premises or in 
the presence of the party in possession, he should 
depute an agent to do so if he can find one, and if not, 
he should send a messenger or a letter; but if unable 
to do this even, his right of pre-emption nevertheless 
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remains, and he may claim it whenever he attends; but 
if he wilfully neglect to conform to what is above re- 
quired, his claim of pre-emption is rendered null and 
void: afterwards he should bring his claim into a Court 
of Justice and should declare to the following effect :-— 
“Such a person has purchased such a property and I 
have a right to pre-emption in consequence of my 
property being situated in such a place—I therefore 
claim possession.” This is called the claim of pos- 
session and litigation. The right of pre-emption is not 
affected by delay in preferring this claim, although 
according to Moohummud it is forfeited by the delay 
of one month, and this doctrine has been occasionally 
followed. But according to the Hidaya,—* If the per- 
son having the right of pre-emption delay making claim 
by litigation, still his right does not drop according to 
Haneefa. Such also is the generally received opinion, 
and decrees pass accordingly. There is likewise one 
opinion recorded from Aboo Yoosuf to the same effect. 
Moohummud maintains that if the person, having the 
right, postpone the litigation for one month after the 
taking of evidence, his right drops. This is also the 
opinion of Ziffer, and it is related as an opinion of 
Aboo Yoosuf, that his right becomes null if he delay 
the litigation after the Kazee has held one Court; for 
if he wilfully, and without alledging any excuse, omit 
to commence the litigation at the first Court held by 
the Kazee, it is a presumptive proof of his having 
declined it. The reasoning on which Moohummud 
founds his opinion in this particular, is that, if his right 
was never to be invalidated by his delaying the litiga- 
tion, it would be very vexatious to the buyer; for he 
would be prevented from enjoying his property in -the 
apprehension of being deprived of it by the claim of 
the person possessing the right of pre-emption. “1 have 
therefore, says Moohummud, limited the delay that may 
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be admitted, to'one month, as being the longest allowed 
term of procrastination.” In support of the opinion of 
Haneefa it is urged that, his right being firmly esta- 
blished by the taking of evidence, it cannot be defeated 
but by his own renunciation openly declared; in the 
Sume manner as holds in all other matters of right. 
With respect to what is mentioned by Moohummud that 
the delay would be vexatious to the buyer, it is of no 
weight; for, in case of the absence of the person hav- 
ing a claim to pre-emption, his right is not invalidated 
by the litigation being delayed; and the vexation sus- 
tained by the buyer from the delay is equally the same, 
whether the claimant be present or absent. If it ap- 
pear that the Kazee was not in the city and that on 
that account the litigation was delayed, the right is not 
invalidated according to the concurrent opinion of the 
three above-mentioned sages; for the litigation can 
only be made in the presence of the Kazee, and the 
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Zimmee, being equally aflected by the principles on 
which pre-emption is established, and equally concerned 
in its operations, are therefore on an equal footing in 
all cases regarding the privilege of it, and for the same 
reason a Man, or a woman, a reprobate, a {ree-man, or 
a slave, (being either a Mokatib or a Mazoon) are all 
equal with respect to pre-emption.”* 


CASE II. 


Q. Shuhamut Ali was joint proprietor with the plain- 
tiffs of an ancestrel estate. The share of each proprie- 
tor was defined, and they paid their rents to Govern- 
ament separately on their several portions. In the month 
of Bhadoon, Shuhamut Ali sold a part of his share of 
the estate to Munee Ram, a Hindoo, who was an entire 


ne 


* See Prin: Shoofaa 4, 8. 
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stranger to the family. Towards the end of the month 
of Assin, the plaintiffs obtained intelligence of this 
transaction, and about the 15th of the month of Kartick, 
or nearly a month from the date of their obtaining the 
intelligence, they preferred their claim to the right of 
pre-emption; but they have failed to prove, that, at the 
proper period, that is, on their being apprized of the 
sale, they had recourse to affirmation by witness, and 
that they preferred an immediate claim to the seller and 
purchaser. Under these circumstances therefore, is 
their title to pre-emption good and valid, without proof 
of their having made the affirmation by witness, and 
immediate claim? 


R. The right to pre-emption is not established accord- 
ing to Law, unless there be aflirmation by witness, and 
immediate claim. According to the Vigaya,—* It is 
established by affirmation before witnesses,’ and the 
right to pre-emption is annulled by the omission to make 
immediate claim, and affirmation by witness. Accord- 
ing to an extract from the Mokhtar-ool Fuiawa, con- 
tained in the Madun,—“ It is annulled by the omis- 
sion to make immediate claim.” Itis also stated in the 
Shurhi Vigaya,—“ Know that it is requisite to make 
this claim, by calling to witness at the place where the 
property is situated, if possible, or in the presence of 
the possessor thereof; insomuch that, if this be possi- 
ble, and the claim be not made accordingly, the right of 
pre-emption is annulled.” 


CASE ITT. 


Q. Does the law fix any specific period within which 
it is necessary to prosecute a claim of pre-emption; and 
if so, what is the period? and if a person ten months 
after the execution of the deed of sale, duly sealed and 
attested, and after the puschase money has been paid 
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by the purchaser to the seller, prefer his claim to the 
property sold in virtue of his right of pre-emption, is 
such claim admissible; it being stated by the claimant 
that the property sold is in his possession as farmer; 
that after the sale, the purchaser sued the seller for the 
proprietary right, «nd that, for the purpose of procuring 
the registry of his (the purchaser's) name as owner, 
this suit was amicably adjusted between the parties, 
after which the circumstances of the sale were known 
to him; that, admitting his previous knowledge of the 
sale, this fact is a matter of no consequence, the deed 
of sale not being complete and binding until its au- 
thenticity had been legally proved, and that he had 
brought forward his claim within the period of one 
month from the date of the decision of the suit institu- 
ted by the purchaser. Under these circumstances, 
should the period be reckoned from the date of the deed 
of sale executed in favour of the purchaser, or from the 
date of the adjustment of the suit instituted by him? 


R. The right to pre-emption cannot exist without Case of a ciai. 

: : ‘ . ‘ ‘ ‘ mant by pre- 

proof of the Tulub-i-mowasibut or immediate claim. For onion ae 

this there is no specific period assigned, but all autho- i laa ia 
. ° . ° e 9 

rities agree in declaring the necessity of its being omits to come 


made by the person claiming the right to pre-emption on atime 
the instant of his becoming acquainted with the sale, renee 
without the least delay. This is absolutely requisite, ser’s right, 
so much so, that if any delay occur, the claim of pre- 

emption is void; for it is a claim which naturally rests 

upon a weak foundation. After the immediate claim 

and affirmation by witness, comes the claim by litigation, 

which signifies the preference of the claim to a_Court of 

Justice. This is limited and confined according to one 


doctrine to the period of one month* from the date of 





* It has been ruled, however, agreeably to the majority of legal opi- 
nijns, that no length of time having elapsed previously to the claim of 
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the immediate claim, in the absence of any insurmoun- 
table obstacle. It appears in this case that the person 
claiming the right to pre-emption was aware of the sale 
previously to the amicable adjustment of the suit insti- 
tuted by the purchaser, at which time it does not appear 
that he made the immediate claim, following it up by a 
claim of litigation. On the contrary, it appears that he 
declined doing so. His claim therefore is inadmissible. 
The statement of the claimant as to his having become 
acquainted with the circumstances of the sale, after the 
amicable adjustment of the suit is of no avail to his 
claim; this being in fact a second information which 
cannot legally be attended to, the first information be- 
ing that contemplated by the Law. His pleas there+ 
fore as to this particular are inadmissible. 


CASE IV. 


Q. Certain lands were possessed jointly by a Hindoo 
and a Moosulmaun. ‘The heirs of the latter sell a por- 
tion of such joint property to another Hindoo, whois a 
stranger to the parties. The Hindoo partner, at the 
time of the sale, objects to the transaction, and offers a 
price exceeding that paid by the purchaser, claiming, 
in due form, his right of pre-emption. Will his claim 
of pre-emption to the lands so sold hold good; or must 
the purchase of the stranger be upheld as valid? 


R. Under these circumstances, as the claimant isa 
partner, whose property is intermixed with that which 
s been sold, and as the purchaser is a stranger, the 
act of the heirs of the Moosulmaun must be consider- 
ed illegal, and injurious towards the Hindoo partner, 
who objected and claimed his right of pre-emption in 


litigation, can render null the claim itself; because the right is absolute, 
and indefeasible after the immediate claim, and the claim by witness 
have becn made. See Prin: Shoofaa 8, note. 
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form. His claim of pre-emption therefore must be 
recognized, and the sale to the stranger must be set 
aside.* 


CASE V. 


Q. Three persons institute a suit against the seller 
and the purchaser of certain lands, claiming the right 
of Shoofaa or pre-emption. A decree was pissed, re- 
citing that the defendants should receive the sum of 
eighty sicca rupees, being the price of the lands in 
dispute, from the plaintiffs, and surrender the lands 
into their possession; but the plaintiffs did not pay the 
price, as ordered, nor did they take possession of the 
lands by obtaining the execution of the decree. One 
of the plaintiffs and one of the defendants having dicd 
in the interval, the surviving plaintiffs after the lapse 
of eleven years, eleven months and sixteen days, from 
the date of the decree, pray for permission to deposit 
the price of the lands in question, and to be put into 
possession thereof. Under these circumstances, are the 
plaintiffs entitled to enforce their right of pre-emption 
founded on the judgment originally pronounced in their 
favour? 


R. According to Law, the claim to the right of pre- Former jade: 
emption holds good, and the order of the Judge decree- eras 
ing the privilege thereof is available, even if the Shafee vailable in a 
or person to whom the right of pre-emption appertains, Ease a 
should omit to produce the price of the lands in dispute 
at the time of the institution of the suit, but it is in- 
cumbent on him to produce the price when the Judge 
passes a decree in his favour. It is declared in the 


Hidaya,—“ The Shafee may litigate his claim of Shoofaa 


»* See the remarks on claims of pre-emption by Hindogs in the Preface 
to this work, 
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although he do not produce in Court the price of the 
ground in dispute; but when the Kazee has decreed to 
him the previlege of Shoofaa it is necessary that he 
bring the price.” According to the above doctrine, if 
the decree was passed for the immediate deposit of 
the value of the lands and for the delivery of them 
into the possession of the plaintiffs, the claim of pre- 
emption is defeated on account of the delay which 
occurred in making payment of the price. So also 
if the price be adjudged payable at a certain time, 
or the usual period (being one month) be allowed for 
the payment, and payment be not made before the ex- 
piration of such period, the right of pre-emption will 
be annulled, as is laid down in the Futawa-i-Nuksh- 
bundee,—“ If a person purchase a house for a stipulated 
price in ready moncy, the Kazee will not pass a decree 
in favour of a claimant to the privilege of pre-emption, 
until such claimant produce the price or appoint a de- 
terminate period for its payment, to which, if he con- 
form, his claim holds good; otherwise not.” In this 
case, agreeably to both the above doctrines, the claim 
of pre-emption is legally null and void, on account of 
the delay which occurred in the payment of the price. 


CASE VI. 


Q. A person solls his landed property to his father 
or his brother. According to Law, does such sale to a 
relation exclude a stranger from claiming the right of 
pre-emption? 


Claim of pre- R. Ina legal point of view the claim of a stranger, 
ae the having the right of pre-emption, is not defeated by the 
seller’s rela- circumstance of the purchaser being a relative of the 
tive. ° : 

o seller, relation not being considered any ground whereon 


to found a claim to pre-emption. 
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CASE VII. 


Q. A dispute arising between the person who has 
the right to pre-emption of certain lands, and the seller 
and the purchaser of those lands, the former contending 
that the price paid by the purchaser amounted to two 
hundred rupees only, and the two latter maintaining 
that the price paid was cight hundred rupees, the 
evidence on both sides being so equal as to form 
no ground for a determination, and it being urged 
by the former, that, in the event of a dispute in such 
matters, the Law declares, that the sclling and pur- 
chasing parties should be put to their oaths, it is 
required to be stated, whether or not, according to 
the provisions of the Moohummudan Law, it is incum- 
bent on the seller and purchaser above-mentioned to 
verify by oath their respective allegations? 

R. According to Law, if the person who has the right 
to pre-emption, and the purchascr, difler in their allega- 
tions respecting the amount of the price paid, an oath 
is incumbent on the purchaser alone. If they both 
produce evidence, that of the person having the right 
to pre-emption, is preferable. These opinions are de- 
livered in conformity to the doctrine laid down in the 
Hidaya. Wf the purchaser and Shafee, that is, the 
person having the right to pre-emption, differ regarding 
the price, the assertion of the purchaser must be crc- 
dited, because here the Shafee claims the right to the 
property at a smaller price, which the purchaser denies ; 
and according to Law, the declaration of a defendant 
on oath must be credited. They must not both be sworn, 
because the Shafee is plaintiff against the purchaser, but 
the purchaser is not plaintiff against the Shafee, he being 
at liberty either to claim or resign the property in question, 
and they cannot both be called upon to swear. If they 
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both produce evidence, that produced by the Shafee must 
be credited according to Haneefa and Moohummud.* 


CASE VIII. 


Q.1. A certain parcel of land has been sold, which 
is bounded, on the one side, by a Hindoo Temple, and, 
on the othér, by the property of a private individual. 
The Superintendent of the Temple aud the private 
individual both claim the right of pre-emption. Under 
these circumstances which of the two parties should be 
considered as pussessing the superior claim? 


R. 1. Under the circumstances stated, neither party 
is entitled to preference, and their claims of pre-emp- 
tion deserve equal consideration. After they shall 
both have contributed in equal proportions to pay 
the value of the property, they are each entitled to cone 
half; according to the Hidaya,—“< Where there is a 
plurality of persons entitled to the privilege of Shoofaa, 
the right of all is equal, and no regard is paid to the 
extent of their several properties.” So also in the same 
authority,—“ A Moosulmaun and a Zimmee being 
equally affected by the principles on which Shoofaa is 
established and equally concerned in its operations, are 
therefore on an equal footing in all cases regarding the 
privilege of Shoofaa; and for the same reason a man 
oy a woman, an infant or an adult, a just man or a re- 
probate, a freeman or a slave (being either a Mokatib 
or Mazoon) are all equal with respect to Shoofaa.” 


*See Prin: Shoofaa 12. Aboo Yoosuf is of a contrary opinion, and 
maintains that the evidence of the purchaser is entitled to a preference 
in credit; but his arguments have been satisfactorily refuted in the 
Hidaya. Vidé Hamilton’s translation, page 678, vol. 3. And the expo- 
sition of the Law in this case seems conformable to the general doctrine 
of evidence that the oath of the defendant, and the evidence of the 
plaintiff are severally entitled to preference. See Prin: Claims and 
Judicial Matters, 25 and 29. 
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Q. 2. Supposing the property to which the right of 
pre-emption is claimed to be under litigation, will this 
circumstance invalidate the claim? 


R. 2. A claim of pre-emption preferred by a person 
having the proprietary right of vicinage, is under all 
circumstances valid, and cannot be defeated by the fact 
of the property claimed being under litigation. 


CASE IX. 


Q@. 1. A person makes a Bye-bil-weffa or conditional 
sale to another of his Aymah (rent-free) ground, with 
the trees which were planted thereon, for a term of ten 
years. The conditional purchaser is put into bond 
jide possession of the land, and, after some years, the 
conditional vender makes an absolute sale of it toa 
third person, to satisfy the debt due to the conditional 
purchaser. Under these circumstances is the right of 
Shoofaa or pre-emption. claimed by the proprietor of 
the village in which the -ly.nah land is situated, and 
who received Malika:.a: or a proprietary tithe of its 
produce, admissible or no:? 


R. 1. If a Moohummudan ruler obtain a territory by 
conquest, he is at liberty either to reinstate the original 
possessors of the lands, taking rents from them; or to 
transfer them to the possession of some other natives 
of the country on the same terms, or to distribute them 
among the soldiers of his army and to fix a tenth of their 
annual produce to be levied from them. From this it 
follows that, at the first period of conquest, the lands be- 
long to the Bytoolmal or public treasury. The ruler 
is at liberty, from the time of his accession, to bring the 
produce of the lands into the public treasury, not con- 
ferring on individuals the proprietary right to any part 
of them, but to Jet them out in farm. Inthe same 
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manner the ruling power has authority to farm those 
lands which have escheated to him by the death of the 
ancient proprietors leaving no heirs. The author of 
the Buhroorayig relating the doctrine of Sheikh-ibn 
Homam, on the subject of lands situated within a city, 
has the following passage :—“ Lands situated within a 
city are not subject to the payment of land rent; but a 
tax is levied on them of the nature of house rent, owing 
to there being no person therein from whom the pay- 
ment of land rent is due.” Itappears also to be the 
case, with regard to Hindoostan, that a great part of 
the territory has come into the possession of the ruling 
power by conquest, and that many of the lands apper- 
taining thereto have since become the property of the 
state, or having been left in the possession of the for- 
mer proprietors, have, in process of time, been resumed 
by reason of the death of the incumbents leaving no 
heirs. There is a certain description of persons called 
Mooquddims or chiefs of villages, and head farmers, 
who are considered as proprictors; and derive a tithe 
from the lands which is termed Nankar or Malikana or 
the proprietary share of the produce. And as the ru- 
ling power is at liberty to relinquish his claim of reve- 
nuc whenever it may be deemed fit, so also he is at 
liberty to make over by gift the lands which are the 
property of the state to any person, who may be consi- 
dered deserving to hold them as a rent-free tenure. 
Contrary opinions have been entertained by learned 
The sale ofan men on the subject of royal grants, as to whether they 


Aymah tenure 


is admissible are the property of the donee or not, but the differ- 
° to ee ee ° . * e 
um. Cuce of opinion originates in reasons which it is need- 


audas Ph less to enumerate in this place. The fact is, that the 
an e Ze- . . 

mindur within donee has just so much right as may have been trans- 
whose estate ¢ . . : , ; 

it is situated erred to him, whether it consist in a mere exemption 


hae the right from the payment of rent, or the actual proprietary 
- ? = e * é . e 
tion, .-—« Possession of the lands, formerly appertaining to the 
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state. It is laid down in-the Mooheet,—“ Property ob- 
tained by gift in perpetuity is considered in the light of 
an absolute estate.” It is stated also in the Muokhiu- 
sur-ool Mooheet,—* A person put the following question 
to Aboo Huneefa:—If a king make a gift of property 


belonging to the public treasury, to a person considered. 


deserving of it, will the property so given belong ab- 
solutely to the donee? He said in reply that the donce 
would be entitled to enjoy it as his own exclusively. 
The same person put a second question,—If the donce 
die, leaving heirs, and after his death the ruling power 
make a gift of the same property to a third person, is 
the second gift valid or not? Aboo Huneefa said in 
reply that the second gift would be null and void.” The 
true interpretation of the above doctrine is to confine 
it to corporeal property, capable of actual seizin; and 


not to extend it to property of an incorporeal nature,, 


or fluctuating property, such as. the receipt of rents. 
The rulers of Hindoostan, when they made gifts of lands, 
executed Furmans or mandates, in which they directed 
their officers in the interior to measure the ground, to 
define the boundaries, and to deliver them in full pes- 
session to the donees; but they did not simply give them 
an assignment: of the produce. Accordingly they (the 
officers) measured the lands situated in the estates of 
the proprietors, and defining their boundaries, delivered 
them to the donces, with the consent of the proprietors, 
deducting the rent of the lands so separated from the 
settlement made with the proprietors. According to 
the question it is understood, that the claim of pre-cmp- 
tion made by the Zemindar in this case is founded on 
the supposition that the Aymahdar is absolute pro- 
prietor and (as is common in the part of the country 
in which this question originated) that he is at liberty 
to sell or farm the lands as he pleases. Under these 
circumstances the claim of pre-emption made by the 
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Zemindar in whose estate the lands are situated is 
legal and valid, by reason of the vicinity and junction 
of both estates. 


Q. 2. The Shafee or person who has a right to pre- 
emption declines to purchase the land at the price de- 
manded by the proprietor, and states that he will not 
pay for it more than a certain sum. Afterwards the 
proprietor sells the land to a third person, on receiving 
his own price. In this case is the Shafee at liberty to 
bring forward a subsequent claim founded on his right 
of pre-emption? 


R. 2. The claim of the Shafee to the right ef >~:- 
emption cannot be adduced until after the land i>. 5°01 
actually sold to another person, and, from the quesc., 
it appears that the Shafee, before the sale tool: place, 
and consequently before he was entitled to set up any 
claim to pre-emption, declined to purchase the land, 
stating that he would not pay more than a certain price 
for it. Now, as this happened before the sale, and, con- 
sequently, before he had any right of pre-emption, his 
former refusal cannot operate to defeat his claim of 
pre-emption subsequently preferred; but if, after the 
sale, he wanted to purchase the ground at the same 
price which he first offered, and refused to pay the 
amount which had been agreed upon between the seller 
and purchaser, such refusal clearly amounts to a re- 
nunciation of the right of pre-emption.* 


ee LC CC TI COED OPC TR a GCs 


“The above question originated in a suit instituted in the Zillah 
Court of Shahabad, the Law Officer of which Court gave it as his opi- 
nion, that the Zemindar was not entitled to pre-emption, assigning as his 
reason for this opinion, that the Aymah or rent-free lands situated within 
his estate did not form a fit subject of sale, in as much as the Aymahdar 
Was proprietor only of the Government share, which had been relin- 
quished to him by the ruling power, after deducting the tenth part as 
the proprictary share; and that therefore he had no right to dispose of 
the absolute property im the lands, but only of so much of the produce 
as belonged to him, which did not form a subject on which pre-emption 
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CHAPTER IV. 
PRECEDENTS OF GIFTS. 


CASE I. 


Q. A person dies, leaving three heirs, and during his 
life-time he executed a deed of gift, conveying to one 
of them his entire property to the exclusion of the rest. 
Is such act allowable; and if allowable, is it requisite 
that the signature of the two other heirs should be 
affixed to the deed, and is such testimony indispensable 
to its validity? 


R. It is allowable for a person to make over all his 


property by gift to one of his heirs, if, at the time of; 


making that gift, the donor was in a state of health 
and sound disposing mind ; and, even though at the time 





could be founded. The question having been subsequently referred t» 
the Patna Provincial Court, an opinion in opposition to that of the S+a- 
habad Law Officer was recorded, which induced a reference to the 
Sudder Dewunee Adawlut. Inthe reply to the first question, the Law 
Officers have entered into a disquisition at sume length with the view caf 
refuting the opinion that all Royal Grants are necessarily limited in 
their nature, and of showing that, in some instances, an absolute pro- 
prietary right is conferred. This principle seems to be recognized in the 
regulations of Government, and there is no doubt but that persons pos. 
sessing Royal Grants, confirmed by competent authority, since the Cum- 
pany’s accession to the Dewanec, as hereditary rent-free tenures, have 
the same right to dispose of them as other proprietors have, who pay 
Government Revenue on their estates. The difference of opinion in the 
present case seems to have originated in the Aymahdars having been 
considered, on the one hand, as proprietors of s0 much only of the pro- 
duce of the estate as would have been the share of Government, had 
the estate been subjected to the payment of revenue, the proprietary 
right to the remainder continuing vested in the original proprietor ; 
while, on the other hand, they were considered as having an absolute 
proprietary right over the whole rent-free tenure, the original proprietor 
receiving a commutation equal to a tenth part of the produce of the 
property of which he had been divested, and to which tenth part he 
would still continue to be entitled into whatever hands the estate 
passed. The latter opinion seems most consonant to reason and practice. 
Had the former opinion been held to be the more authentic one, the 
richt of pre-emption would not attach in the case, as then the profits 
only would have been the subject of sale, and (agreeably to Prin: 
Shoofaa 3) the right of pre-emption does not apply to moveable property. 
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he was sick, the gift is valid, provided he subsequently 
recover from the sickness. But if he died in conse- 
quence of such sickness, the disposition holds good to 
the extent of a third only, of the donor’s property; that 
is to say, the donee will be entitled to one-third only, 
and the remaining two-thirds will be distributed among 
the other heirs.* According to the Hidaya,— It is to 
be observed as a general rule that where a person per- 
forms with his property any gratuitous deed of imme- 
diate operation (that is not restricted to his death), 
if he be in health at the time, such deed is valid to the 
extent of all his property; or if he be sick, it takes 
effect to the extent of one-third of his property. It is 
also to be remarked, that a sickness of which a person 
afterwards recovers, is considered in Law, as health, 
because upon his recovery it is evident that no one 
else has any right to his property.” The testimony of 
the other heirs is not necessary to the validity of the 
deed. It is good to all intents and purposes without 
their evidence, and its authenticity may be established 
by the depositions of witnesses who are strangers; 
besides in no contract 1s the evidence of witnesses a 
necessary condition, except in that of marriage. It is 
merely resorted to for purposes of judicial proof, should 


it be required. 


CASE IT. 

Q. A person makes a formal gift to his wife of a 
twelve anna share of his landed property, and she, 
having become seized and possessed thereof, afterwards 
makes a verbal gift of the whole of it to the wife of her 
grand-son. Is such gift made ore tenus valid according 
to Law? And, in virtue of it, can the grand-son’s wife 
take the property so conveyed? 


* But the donee, bethg an heir, will not be entitled to one-third even,. 
upless the other heirs consent, see Prin: gifts 11. 
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R. Under these circumstances, if the donor separated A verbal gift 
the landed property disposed of by gift, and put his ;.,d# = 
wife into complete possession and enjoyment thereof, 
the gift will be good and valid according to Law. 
Again if the donee make a verbal gift of the property 
which she had so acquired, to her erand-son’s wife, 
and put her into possession, such gift must also be 
upheld as good and valid, provided it be established 
by the evidence of two men, or one man and two 


women.* 


CASE IIT. 


Q. Is a gift, whether with or without a considera- 
tion, or sale of property not distinctly defined and 
separated from other property, valid or otherwise? 


R. The gift, whether with or without a consideration, Of undefined 
of undefined property, provided it admit of being ren- poo eeree 
dered distinct and separate, is invalid; ‘but the sale of 
such property is allowable, and holds good as tar as the 
right and title of the seller is concerned: but it cannot 
affect the interests of partics not privy to the contract. 


CASE IV. 


Q.1. A Moosuimaun dies, leaving three wives. By 
the first wife he hada son and a daughter; by the second 
wife he had a daughter, and by the third wife a daugh- 
ter. Before his death he executed a deed of gift of all 
his property to his three wives, but he had not divided 
it, or put them into possession. In this case, is the 
deed above-mentioned valid or not; and under that deed 
of gift can the heirs of the widows take possession? 





* See Prin; Claims 2, 
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Anundivided JR. 1. The deed of gift is not valid: the heirs of the 
cf. donor, whoever they may be, inherit his property.* 

which they 

did not obtai Pe 

See ied a Q. 2. If any one of the widows, or their heirs, should 


ss ae. dispose of a portion of the land which belonged to their 
time, invalid. deceased husband, by gift or sale, would such sale or 


gift be valid to any extent? 


Agiftofmore R. 2. The gift by any of those persons would be in- 


the ow- |): aes 
bas rigntis Valid; but it is allowable for any of them to sell their 
play agen own shares, so much as they may legally succeed to by 
sale is vali : : . 

to the extent inheritance. They cannot however sell defined portions 


ofthe right (by land measurement), of their shares.+ 


CASE V. 


Q. A woman executes a deed of gift in favour of two 
persons, transferring to them her right and title to her en- 
tire property, real and personal. She also granted them 
permission to make a division of the property so ziven 
between themselves; and they accordingly dividec the 
property two or three months after the date of the gift. 
Is such a proceeding valid, according to law; or was 
it essential to the validity of the deed of gift, tha’ the 
division should have taken place simultaneously with 
the transfer? 


* This transaction must have been held to be invalid according to the 
Moosulmaun Law, whether viewed in the light of a bequest or of a gift. 
In the former case it would have been contrary to the Law, which pro- 
hibits a Moosulmaun from bequeathing more than a third of his property, 
and, in the latter case, seizin is requisite. 


t The reason for this opinion is that, to render gift valid, seizin is 
requisite; but, as the widows’ shares are unascertained, there cannot be 
seizin of what in itself is unknown and undefined. A sale, on the other 
hand, is allowed, because it is not necessary to the validity of such con- 
tract, that present seizin should take place. Possession may take place 
after the share sold has been defined and ascertained by partition. In 
fact it is a sale of the seller's right and title, whatever that may prove 
to be; but sale specifying the extent of interest by land measurement, 
when the extent is unknown and undefined, is preposterous and illegal. 
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R. The law requires that any thing which is capable Ia gift of 
division, when given to two persons, should be di- see ie 
vided by the donor, at the time of the gift, or imme- Fae eo 
diately suuscqueut to the transfer and prior to the deli- tial prior to 
very to the donees, in order that the objection of con- epee 
fusion* may be avoided and full and complete seizin 
obtained, which is essential to the validity of a gift. 
It appears, in this case, that the property given was 
divided by the donees with the consent of the donor, 
two or thre2 months subsequent to the date of the deed 
of transfer. Such a proceeding is not legal. To ren- 
der it valid, it was essential that the delivery and the 
division shouid have been simultancous. + 


CASE VI. 


Q. A person executed a deed of gift in favor of his 
nephew, conferring upon him the proprietary right to 
certain lands, of which he (the donor) was not in pos- 
session, but to recover which he had brought an aetion, 
then pending, against his wife. By the same deed he 
made over to him certain other landed property of 
which he was possessed. About a month after execu- 
ting the deed, the donor died, and the donee, in virtue 
of the gift, lays claim to the litigated property. Under 


*The word in the original o( 4. strictly signifies indefiniteness. 


TI have here however rendered it by the term “ confusion” as more ex- 
pressive of the signification intended to be conveyed. 


¢ The Law Officer of the Zillah Court of Shahabad being consulted 
as to this question, maintained that the proceeding was valid, and the 
authority for making the division granted by the widow was sufficient 
to legalize the gift, although such division took place two or three 
months scbsequently to the transfer, and was carried into effect by the 
donees. Other Law Officers and ultimately those attached to the Court 
of Sudder Dewanee Adawlut, however, having been consulted, the doc- 
trine here laid down was ascertained to be correct. As I have befure 
had occasion to notice an instance in which the opinion of the Shahabad 
Mooftee ( Moulovee Syud Ahmudce) was overruled, I think it but an act 
of justice to that individual to state, that from personal knowledge of 
his character, I believe him to be a very respectable and learned man. 
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these circumstances is his claim, under the deed, al. 
lowable? 


R. The gift of a thing not in the possession of 
donor during his life-time is null and void, and the deed: 
containing such gift is of no effect, because, in cases of 
gift, seizin is a condition. Gift is rendered valid by 
tender, acceptance and seizin; but in gift, seizin is ne- 
cessary and absolutely indispensable to the establish- 
ment of proprietary right. According to the Hidaya,— 
“ Gifts are rendered valid by tender, acceptance and seiz- 
in. The Prophet has said, a gift is not valid without 
seizin. So also if the thing given be pawned to or 
usurped by astranger.” So also in the Shurhi Viqaya,— 
“ A gift is perfected by comptete seizin.” As the gift, 
therefore, is null, the claim of the donee is inadinissible, 
and the deed is invalid, as far as regards the lands of 
which the donor was never possessed. But, with res- 
pect to the other lands conveyed at the same time, the 
donee is entitled to them, if the donor put him into pos- 
session. If however the donor died, without conferring 
possession, the claim of the donee to them also is inad- 
missible.* 


CASE VII. 


Q. A person gives an undefined part of lands, be- 
longing to a certain village, to the sons of his daughter. 
He afterwards makes a gift of the whole of the lands 
belonging to the village, together with all his other 
property (his son having died before him) to the son 
of his son. But there were others who had a right of 


* The reason of the rule is, that seizin and delivery cannot be effected, 
when the thing is not in the possession of the donor. It is of no conse- 
quence how the possession has been parted with, even though the pro- 
prietary right be expressly retained, or claimed, as in the case of a 
pledge or of an usurpation; but if, after the donor recover it, he put 
the donee in possession, it is sufficient. 
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partnership in the property so alienated by him. He 
had two daughters living at the time he made the gift, 
and he retained the property during his life-time, the 
donee being excluded from possession. According to 
Law, is such gift valid or otherwise? 


R. Under the circumstances stated, the first gift to citts are 
the sons of his daughter is null and void, from the cir- !idunderwhat 
; : 2 ? circumstan- 
cumstance of its being indefinite, and of its having 
been retracted.* The second gift likewise to the son 
of his son of all the lands, together with all his other 
property, is null and void, from the circumstance of tha 
donor’s not possessing exclusive right, of his having 
retained possession of the property during his life-time, 
and of the donee’s being excluded from possession. 
Such gifts possess not the requisite conditions of vali- 


dity. 


CASE VIII. 


‘Q. A person died, leaving two sons and a widow. 
The elder son, during his life-time, continued in ‘posses- 
sion of the estate of his descased father, providing for 
the maintenance of his mother and younger brother. 
The elder son died, leaving, besides his mother and 
younger brother above-mentioned, a widow and a 
daughter. After his death, his widow, his daughter 
and his brother entered into an agreement that ten out 
of sixteen shares of the landed property should belong 
to his brother and his mother, and that the remaining 
six shares should belong to his widow and his daugh- 
ter. The agreement was drawn up and duly attested 


* Although agreeably to Prin: Gifts 13, a gift to a relation cannot 
generally be resumed, yet there is a special exemption made in the case 
of a donation from a father to a son or grand-son, the resumption of which 
is declared to be allowable. 
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by all the persons above-mentioned, except the mother 
of the deceased, and it does not appear whether she 
was or was not a party. The parties separately enjoyed 
the profits of their respective allotments, although no 
partition of the lands took place. Some time afterwards 
the brother made an assignment, in the nature of a 
gift, to a stranger, of the profits of two out of his ten 
anna share. Is such assignment good after his death, 
supposing him never to have put the donee into posses- 
sion during his life-time, and is it good, supposing that 
he had put him into possession? In either case, was. 
the mother alone compctent to dispossess the donee, 
and how would the case be, if the mother herself, pre- 
viously to the agreement above alluded to, had made 
an absolute gift of all her husband’s property to the 
donec in question? 


R. It appears from all the circumstances connected 
with this case, that the gift in question is invalid, 
and that it is, aficr the death of the donor, absolutely 
null and void; and the property so transferred will 
revert to the heirs of the donor, because it is evident 
that the produce only was transferred, the ground itself 
being the common property of all the heirs, it not having 
undergone division; and according to Law, the gift of 
unrealized produce without the land is wholly invalid. 
It is immaterial whether the donee was or was not put 
init’ possession of the produce of the common lands ;- 
for, in both cases, the gift is invalid, an undefined seizin 
not being held to constitute legal seizin. Under these 
circumstances, either the mother, or any other heir of the 
donor is at liberty to dispossess the donee. ‘The mother 
was not competent te make over by gift to the donee all 
the property belonging to her husband, because the es- 
tate of her husband was the joint property of all the 
heirs. A gift even of her own portion is invalid, that be- 
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ing undefined and not admitting of legal] seizin; so that 

in every view of the case, the gift is entirely null and 

void. Shurhi Vigaya,— The gift of milk in the udder, 

of wool upon the back of a goat, of grain or trecs upon 

the ground, or of fruit upon trees, is in the nature of the 

gift of an undefined part of a thing; and such gifts are 
prohibited unless separated from the property of the 

donor, and scizin be subsequently made of them.” But, The gift of 
as, in this case, the trees were not cut down, and the ‘es srowing 


on the land of 
donee did not make regular seizin during the life-time the donor, or 


of the donor, the heir of such donee is not coiwpetent a catnce 
to come in and to establish the validity of the dunation paral a 
by the performance of any act on his own part; be- gift of the 
cause he is quite a stranger to the transaction. The oes 
acceptance was not expressed by the heir, but by the 
ancestor, who died before separation and seizin. In 

the Hidaya, in the chapter treating of retractation of 

gifts it is stated,—“ If the donor should die, his heirs 

are strangers with respect to the contract, since they 

made no tender of the thing given.” It appearing 
therefore that the property was not separated and deli- 

vered into the possession of the donee, the right was not 
transferred from the donor during his life-time, and after 

his death it devolves on his heirs. It is laid down also 

in the Hidaya,—* Seizin in cases of gift is expressly 
ordained, and consequently a complete seizin is a ne- 
cessary condition, but a complete seizin is impractica- 

ble with respect to an indefinite part of divisible things, 

as it is impossible, in such, to make seizin of the thing 

given without its conjunction with some thing that is 

not given, and that is a defective seizin.” So also in 

the Vigaya,—“ Gift is perfected by complete seizin.” 

And in the Shurhi Viqaya,— A gift of part of a thing 

which is capable of division is not valid unless such 

part be divided off, so that seizin may be definite and 


not include any thing clse.” It is evident therefore that 
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Case of gift 
to a minor 
donee, the 
legal guar- 
dian being 
absent, 
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‘a seizin of undefined property is itself indefinite, and 
cannot be considered valid.* 


CASE IX. 


Q. The father of an infant child (who is her legal guar- 
dian) residing at a distance of three stages from her, the 
mother of such infant makes a gift to her of certain 
property. On account of the extreme tender age of the 
donee, acceptance of the gift did not take place on her 
part, and, by reason of her minority, the mother, that 
is to say the donor, with whom the infant was residing, 
remained in possession of the property given, after the 
gift had been made. Under these circumstances is 
such gift, seizin of which had not been made by the 
donee, valid and binding or otherwise? 


R. If a mother make a gift to her infant daughter, 
who is residing with her, of property which is distinctly 
her own; if, by reason of the minority of the daughter, 
acceptance did not take place on her part, and the pro- 
perty, from the same cause, continued in the possession 
of the donor, and if the father was, at the time of the 
gift, at a remote distance, the gift is legally valid and 
binding. The seizin of the mother will, under such cir- 
cumstances, be equivalent to that of her daughter, and, 
on her signifying her consent, the gift is complete with- 
out the donee’s seizin. This doctrine is maintained in 
the Hidaya and various other legal authorities. In the 
Jouhura Nyura, in the chapter treating of marriage, 


* The principle of the Law in this case is that, in the instance of trees 
growing on the Jand and not cut down, they are mixed with the land 
itself, which is other property, and which formed no part of the gift, and 
consequently, that seizin of the gift cannot take effect without including 
in the seizin something which formed no part of the gift, The same 
objections apply to the gift of unrealized produce, independently of 
which, the gift of any thing to be produced tn futuro is null and void, 
even though the méans of its production be in the possession of the 
donee (See Prin: Gifts 5 and 6), 
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quotations are introduced from the Moosfee and the 
Futawa-i-koobra in explanation of the term Gheebut-i- 
moonqutaa or remote distance, in which it is held to 
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mean, if the guardian of the infant be at the distance What consti. 


of three stages, and it is stated in the Futawa-i- 
surdjeea, in explanation of the same term, to signify, 
if the guardian be at the distance of three days’ jour- 
ney, and it is explained in the Rusail-ool-arkan, that 
one stage means as far as a person may be able to tra- 
vel, at a moderate pace, in the shortest day of the year, 
between morning and the setting of the sun. 


CASE X. 


Q. Should the property left by two brothers devolve 
entirely on their widows? and if the whole property 
should not devolve on them, to what portion will they 
be entitled, and to whom will the remainder go? Are 
the widows entitled to dispose of their late husbands 
property by gift, and if they have a right to do so, is 
the deed of gift, executed by them, in favour of one of 
the husbands heirs, available in Law ? 


R. If the property of the husbands be insufficient to 
satisfy the debt of dower which their widows have a 
right to claim, the whole property will devolve on them ; 
and if it should be more than sufficient for this purpose, 
the property will, in the first instance, be applied to 
satisfy their claim, and, after such satisfaction, if there 
remain any surplus, it will be made into four parts, of 
which one-fourth of their respective husbands estate 
will go to the widows in right of inheritance, provided 
there are no children nor son’s children. If no dower 
should be due to the widows, and their claim to dower 
should have been otherwise satisfied, one-fourth of the 
whole property will go to them, and the remaining 
three-fourths will go to the other heirs of the husbands. 


tutes absence. 
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If the widows were seized of their husbands property 

in virtue of proprietary right, as for instance in satis- 

faction of their dower, in this case they are entitled to 

dispose of it by gift; otherwise they can only dispose of 

it to the extent of their own interests, and their gift of 

the whole, in favour of one of the husbands heirs, is 
inadmissible. According to the first supposition, the 

property given, after complete seizin by one of the 

husbands heirs, will belong exclusively to him as 

donee. According to the second supposition, the 

donee will take the property to the extent only of the 

donors interests, and the remaindcr will go to such 

person or persons as may be entitled thereto in virtue 

of their right of inheritance; for, in this case, the gift is 

a Alea not rendered null and void by reason of the donors not 
niteness in possessing exclusive proprietary right, in as much as 
case of gift. the indefiniteness was supervenient.* Although the 
widows, at the time of the execution of the deed of gift, 

were not seized of the property, yet if, agreeably to 

their desire, the donee, in pursuance of a Judicial 

Decree, became subsequently seized thereof, the fact of 

Gift of pro- the donors having been out of possession at the time of 
“of Making the gift is not sufficient} to invalidate it. It is 
Sree laid down in the Buhroorayig on the subject of the gift 
of outstanding debts,—“ A man makes over his outstan- 








* The meaning of this is that, when a person makes a gift to another 
of property, of which, apparently, the donor was the svule proprietor, but, 
to a part of which, the right of a third person was established, at a 
period of time subsequent to the gift, the donee will take to the extent 
of the interest of the donor, notwithstanding the supervenient indefinite- 
ness, or, in other words, notwithstanding the fact of its being subse- 
quently ascertained, that the donor was not sole proprietor of the 
property given at the time of the gift. It would have been otherwise 
had the right of a third person been recognized to exist at the time of 
the gift, which would in that case have been null and void ab initio. 


+ But it is nevertheless necessary that possession should be given by 
the donors, as soon as they have it in their power so to do, although a 
new formal declaration of gift is not requisite, and it is moreover requi- 
site that the proper$y should be in existence at the time of the gift, 
although not absolutely necessary that it should be in the possession of 
the donor. See Prin: Gifts 5. 
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ding debts by gift to a person who is not indebted to 
him, directing the donee to collect such debts and take 
them for his own use, this gift is valid.” It is evident 
that, in such case, the amount of the debts, so trans- 
ferred, was not in the donor’s possession, but the gift is 
nevertheless admissible, and the donee, after realizing 
the debts, becomes sole proprietor of the amount. The 
case In Consideration is analogous, as, from the terms 
of the deed of gift, it appears that the donors directed 
the donce to make complete seizin. 


é 


CASE XI. 


Q. 1. If the master of a slave make a gift to such slave, 
of all his property, does the Law require, as a condition 
to the validity of the gift, that he should, in the first 
Instance, emancipate the slave? 


R. 1. If the master of a slave make a gift of all his Of agifttoa 
property to such slave, without having previously eune 
emancipated him, such gift will be null and void, be- 
cause the master is proprietor of every thing acquired 
by his slave. If a master therefore intend to makea 
gift to his slave, the Law requircs that he should eman- 
cipate him in the first instance. 


Q. 2. A deed of gift recites, that the donors have 
positively, and without any reserve, given to the donec, 
all the lands situated within a certain place. Is such 
deed vitiated, by the circumstance of its not specifying 
the boundaries of the lands? 


R. 2. If the boundaries of the lands given are well In a deed of 
known, and do not require specification, and no doubt 

; j it 1 3 ify to specify 
exists regarding them, u is not necessary to specify eae 
them at the time of making the gift. If mention of the ries, if well 
boundaries was omitted in the deed of gift, the omis- “7°” 


D2 
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sion must be attributed to an error on the part of the 
scribe, because it is customary to insert the mention 
of the boundaries in legal documents of-this nature. 
But such error does not vitiate the gift. If there exist 
a doubt respecting the boundaries of the lands given, 
a specification of them at the time of gift is neces- 
sary. 


Q. 3. Supposing Gholam Hoosein Khan to be the 
heir of Budun Khan and Asalut. Is the circumstance 
of his absence, at the time they made the gift to the 
plaintiff, sufficient to invalidate such gift? 


Consentofdo- RR. 3. When a person gives his property to a stranger, 
ee ae? anny t . ° e ° 
» a Beither the knowledge of the heir, nor his presence, is 
necessary to render the gift good in Law. 


Q. 4. The plaintiff was educated from his infancy in 
the house of Budun Khan. He relinquished his fa- 
mily, his tribe, and his religion, and became a convert to 
the Moohummudan faith. As Budun Khan and his wife 
were old and infirm, and had no children, he managed 
all their concerns, and every thing was at his command 
and disposal. Those persons made a gift to him of the 
whole of their property and effects, not of a part only, 
(about which there might have originated a doubt, as 
to what was intended to be given, and what retained.) 
Under such circumstances, does the law require, that 
each individual article should have been pointed out, 
and that specific designation and mention of each of 
them should have been inserted in the deed of gift. 


Specification R. 4, If the articles given were clearly known to the 


pot requisite 
where the gift @onors and the donee, and the donee accepted and took 


comprises the nossession i ification i 
wale popes of them, their specification is not necessary 


ty of the do. to the validity of the gift. In drawing up legal docu- 
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ments, specification is usual; but, if omitted, the gift nors, ana is 


itself is not, according to law, invalidated. aaa " 


donee, 
CASE XIf. 


Q. A person had two sons, one of whom diced before 
him, leaving a wife and a daughter. The person above 
alluded to made a gift of half of his property to the 
widow and daughter of his deceased son, without defi- 
ning their respective shares. He remained in joint pos- 
session of the property with them, and, some time after- 
wards, he took from the donccs an agreement, nominat- 
ing him to the manayement of the property given. 
During his life-time he regularly paid to the donces the 
profits of half the property. Under these circumstances 
is the undefined gift to the two donces in question good 
and valid, according to Law, after the decease of the 


donor? 


R. It appears in this case, that the deceased propric- 
tor made an undefined gift of half his property to the 
widow and daughter of his deceased son, without spe- 
cifying their respective shares, and that he caused them 
to execute an agreement, nominating him (the donor) 
to be manager of the half given to them, continuing 
however during his life-time to give them regularly half 
the profits; under these circumstances, if the property 
in question be of an indivisible description, such as a 
well or a pond, the gift will be valid. But if the pro- cit of unde. 
perty, which is the subject of the donation, was divisi- anda 
ble, such as land, and there were two donees, whose to two pau- 
: aes pers as valid, 
respective shares were not defined, all authorities con- 
cur in admitting the validity of the gift, if the donees 
were paupers or in indigent circumstances, and it can- 
not be resumed after the death of the donor; but if the 
donees were rich, the gift will be invalid, and scizin 
therefore will be of no effect. The death of either the 
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Objection of 

indefiniteness 
not applicable 
to a gift mad?) 
by a person to 
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donor or donee operates to preclude the resumption of 
a gift.* 


CASE XIII. 


Q. 1. Two persons are joint proprietors of an estate. 
The one makes over to the other the proprietary right 
to his share. Does the circumstance of the donor’s 
having a joint interest invalidate the transfer. 


R. 1. Supposing the donor to have been of sound 
disposing mind, the circumstance of his being joint 
proprietor does not by any means invalidate the trans- 


his sole part- fer; because, in this instance, the objection of indcfi- 


ney, 


Of agiftby a 
father to his 
minor son. 


niteness, arising from a confusion of several interests, 
which renders a transfer invalid, does not exist. This 
supposes that there was no other person possessing a 
proprietary right in the property transferred, except the 
donor and donee. 


Q. 2. Supposing the. donee to have been an infant at 
the time of the transfer, will seizin on his behalf by the 
brother of his grand-father, be a sufficient seizin ac- 
cording to Law? 


R. 2. Such seizin will not be deemed legally sufficicnt, 
because the Law requires seizin by the donee, except 
in the case of a gift made by a father to his minor son, 





*Itis a Principle of Law (See Prin: Gifts 7) that, in the case of a 
gift to two or more donces, the interest of cach should be separated and 
defined. The exception to the rule, in the case of a charitable gift to 
paupers, is accounted for by two arzuments, the casuistry of which may 
perhaps be excused for the sake of their charity. According to one au- 
thority, the reason is, that the Almighty Author of all Bounty is the imme- 
diate and sole donee, from whom it reverts to the poor; while according 
to another authority the reason is, that a charitable gift resembles a 
Hiba-bil Iwuz or gift for a consideration (See Prin: Gifts 15) in which 
mutual seizin not being necessary, the objection of indefiniteness (which 
i8 a preventative of seizin) does not apply. ‘The consideration, it is 
maintained, consists in the pleasure resulting from the consciousness 
of having performed a virtuous action. 
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and a few other specially excepted instances. Ac- 
cording to the Shurhi Vigaya,—“ A gift made by a 
father to his child is perfected by the mere declaration 
of it.” The gift of a stranger to such child is perfected 
by his seizin, if he have discretion, or by the seizin of 
his father or grand-father or mother, provided he is 
residing with her, or even by the seizin of a stranger 
who has the care of the minor. Such is the doctrine 
maintained in the Hidaya and other authorities. The 
meaning of it is, that if a father make a gift to his child, 
that is to say his minor son, who may not have dis- 
cretion, consisting in the capacity of distinguishing 
between that which is advantageous for him and the 
reverse, such gift is completed by the mere declaration 
of it, and there is no necessity for acceptance or seizin 
on the part of the donee. Butif a stranger make a 
gift to a child, such gift will be perfected ou the seizin 
by the donee, if he have discretion, or by seizin made 
on his behalf by his father or grand-father, or guardian 
appointed by them, or failing those persons, by his 
mother, or by the seizin, on his part, of a stranger who 
has the care of his education and under whose protec- 
tion he lives. The seizin therefore by the grand-father’s 
brother will not be legally suflicient, unless the donee, 
during his minority, was living under the protection of 
that relation. 


Q. 3. Supposing the grand-father’s brother not to have 
surrendered possession to the minor until he attained 
the age of majority, will this circumstance invalidate 
the transfer, admitting that the minor was living under 
the protection of that relation? 


ent in 
cases. 
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R. 3. Such circumstance will not invalidate the trans- And of pro- 


fer, because in point of fact the seizin of the grand- ‘et 


father’s brother is equivalent to the seizin of the minor. 
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Q. 4. If, at the time of transferring the proprietary 
right, there was a third sharer in the estate in question, 
will this circumstance invalidate the transfer of the 
donor's share? 


eft ee 7 R. 4. Such circumstance will, undoubtedly, invalidate 
son of indef. the transfer, because it superinduces the legal objection 
indefiniteness. Unless the share of the donor be 

separated and parcelled off from the joint property, 

either previously, or subsequently to the gift, it operates, 


to prevent a legal transfer of proprietary right. 


CASE XIV. 


Q. A person died, leaving as his heirs, two widows 
and a daughter. A few years after his death, both the 
widows made over by gift to the daughter, all their right 
and title to the property left by the husband. She (the 
donee) executed an agreement in favour of her mother, 
engaging to provide her during her life-time with food 
and raiment, and after her death to perform her funeral 
ceremony and obsequies. The donors caused the rents 
of the estate to be paid to the doncc, who afterwards, be- 
fore the death of her step-mothcer, disposed of the landed 
property so acquired, by gift to the defendant, and he, 
four months after the death of the donor, (who dicd be-~ 
fore her step-mother) took possession of all her property, 
in virtue of the gift. It is proved, by the testimony of 
witnesses, that the donee is a son of the donor’s uncle, 
but whether the son of a paternal, or of a maternal uncle, 
does not appear. Now the mother of the first donee 
(that is to say one of the widows who survives) wishes 
to revoke the gift which she made in favour of her 
daughter. Under these circumstances is she, according 
to the Moohummudan Law, competent to resume the 
gift, and to recover the estate from the possession of 
the second donce or not? = = 
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_ R. According to Law, the gift which was made by ¢ 
the widows of their legal shares is valid and good. peta 
It is laid down in the Vigaya,— “ If two persons joint- 

ly make a gift of a house to one man, it is valid.” The 
agreement executed by the daughter in favour of her 

mother does not invalidate the gift; as is declared in 

the Hidaya,—“ Gifts are not affected by being accom- 

panied by invalid conditions. The gift is perfected by 

the donors delivering the possession of it to the donee.” 

So also in the Vigaya,—* Gift is perfected by complete 

seizin.” The donor is not entitled to revoke the gift A sift from a 
which she made in favour of her daughter, because, in “ar aid 
this case, there are two obstacles to resumption ; first : ner any sift 
the death of the donee; agreeably to the doctrine laid death of the 
down in the Cunzood duqaig,—“ One obstacle to the EOS 
resumption of a gift is the death of one of the parties ;” 

and secondly, relation within the prohibited degrees; as 

is stated in the Hidaya,—“ If a person make a gift of 

any thing to his relation within the prohibited degrees, 

it is not lawful for him to resume it.”* The donee 

made over all her property by gift to the son of her 

uncle, who did not however make complete seizin of it 

during her life-time; on which account her gift in fa- 

your of him is null and void; as is laid down in the 

Ibrahim Shahee,—“ A gift cannot be perfected but by 

the complete seizin of the donce.” So also in the Hi- 

daya,—“ If the donee take possession of the gift in the 

mecting of the deed of gift, without the order of the 

giver, it is lawful, upon a favorable construction. If, 

on the contrary, he should take possessioy of the gift 

after the breaking up of the meeting, it is not lawful, 

unless he have the consent of the giver so to do.” 

The gift, which was made by the donee in favour of her But it may 
uncle’s son, being thus null and void, the property in 





*See Prin: Gifts 13. 
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fauitofthe dispute should be considered as the estate of the daugh- 
donee’s seizin. : . . 

! ter, and it should be first applied to pay for her funeral 
ceremony and burial, without superfluity of expence, 
yet without deficiency; next to the discharge of her 
just debts, then to the payment of her legacies out of 
a third of what remains, after her debts are paid; and 
if there remain any surplus it should be made into three 

Shire ofa parts, of which onc will go to her mother as her legal 

oe. a * share, and the remaining two to the son of her uncle (if 

cle’s son, ~=—she be the son of her paternal uncle) as residuary; other- 
wise he will not be entitled to any share of the inheri- 

And witha tance, and the mother will take the whole property left 

eet un- by the daughter, in satisfaction of her legal share and 
on account of the return.* 


CASE XV. 


Q. A person, after the death of his first wife, without 
any relinquishment on her part, or satisfaction made 
by him of her claim to dower, marries a second wife, 
and then confers on such second wife the proprietary 
right to his entire property, in lieu of dower. He how- 
ever does not put her into possession, but retains it 
himself. Afterwards, when of a sound disposing mind, 
he exec.ites a deed conveying to the heirs of each of his 
wives the joint proprietary right in his estate, not reser- 
ving any part of it. Under these circumstances, is the 
cift in licu of dower, made by him to his second wife, to 
be considered valid and to be upheld, notwithstanding 
the debt due by him to his first wife on the same ac- 
count; or is he at liberty, notwithstanding and subse- 
quently to such gift, to distribute his property among 
the heirs of both his wives? 


* The reason of this is, that a paternal uncle's son is a residuary heir, 
and inhe.its together with a legal sharer; whereas a maternal uncle’s 
son ranks among the distant kindred only, who are altogether excluded 
from the inheritance, if there be any legal sharer catitled to the return, 
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R. If the person, whose first wife was deceased, in Definition of 
making the gift to the second wife, had expressed him- ee 
self to this effect; that he had made a gift to, and con- 
ferred on her, the proprietary right to his entire property, 
in exchange of a certain portion of her dower, this is 
not, according to Law, a gift in consideration of an ex- 
change, but it is a contract of sale, both as to the con- Resembles a 
dition and effect. Such is the universally admitted opi- es aa 
nion, and, in a contract of sale, seizin is not a requisite 14 *!"- 
condition. The circumstance of his being indebted to 
his former wife, docs not incapacitate him from con- 
cluding a contract of this nature, because a debtor is 
not precluded or interdicted from the disposal of his 
property. Such contract would therefore be upheld, 
the thing sold must be considered to be the property of 
the purchaser, and the seller is not at hberty to make 
a subsequent disposition of the property sold, among the 
heirs of his two wives. But if he had expressed him- 
self to this eflect; that he had made a gift to and con- 
ferred on her the proprietary right to his entire property, °! 
on condition, that she would give to him a certain por- ee ee 
tion of her dower, and the dunee accepted the condi- 
tion, it would be a gift on stipulation. According to Law 
itis considered in the light of a gift, as to the condition, Hemet 
and sale as to the effect. Seizin is requisite to its it a 
validity, and the gift cannot be said to be established 
until the parties shall have made scizin, but the property 
conferred remains, as formerly, at the disposal of the 
donor. He will, therefore, be at liberty to make a sub- 
sequent disposition of it among the heirs of his two 
wives, because an owner has unlimited power over his 
own property. Authorities extracted from the commen- 
tary of Chulpee,—< I have given to you this slave for Authoritics in 
this garment of yours or fur one thousand dirms.” To | 
which proposal the person addressed assents. This is 
a contract of sale both as it regards the condition and 

E2 


Of inhibition 
in cases of 
mnibecility, 


And in cases 
of debt, . 


Authorities in 
case ofa 
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the effect, agreeably to the doctrine maintained in the 
Kifaya, and, universally, in other authorities. So also 
in the Shurht Vigaya,—“ A contract of sale is estab- 
lished by conferring a right to one thing in lieu of ano- 
ther.” Soalso in the Hidaya,—“ The expressions I have 
given you this for that,” or “ take it for somuch” have 
the same signification as the terms, “ I have sold or 
purchased from you.” So also in the Vigaya,—“ Where 
these exist the sale is complete.” By these are meant 
declaration and acceptance, and, when these are found 
to exist, the sale is binding; from which it follows that 
Seizin is not a condition, and where these do not exist 
the sale is not binding. According to the Shurhi 
Vigaya, a person of disposing mind is not inhibited by 
means of imbecility or profligacy or debt. This is the 
doctrine of Aboo Huneefa. But, according to Shafez 
and the two disciples, a man may be inhibited by reason 
of imbecility. According to the same authority, when 
creditors petition a Court of Justice to restrain an in- 
solvent debtor from alienating his property by sale or 
other obligation, an order to that effect ay be granted. 
According to Shafei, a profligate person may be restrain- 
ed with a view to his correction. According to the 
commentary of Chu/pee, it is necessary, in the case of 
an inhibition for debt, that the creditors should pray for 
the restraint being laid-on.* But, in the present in- 
stance, it does not appear that the creditors made any 
pctition to that effect. In the Vigaya it is stated that 
a cift on stipulation is a gift, as it regards the condi- 
tion, and therefore seizin is requisite, and it is moreover 
stated to be a sale, as it regards the effect. In the 
Shurhi Vigaya a definition is afforded of what con- 
stitutes a gift on stipulation, as if one man should say 


* Even in this instance, however, the inhibition cannot be general, but 
the debtor may be restrained from doing any act manifestly collusive 
and prejudicial to the interests of his creditors. See Prin: Debts 7, 
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to another; “I have given you this thing on the con- 
dition of your giving me that.” It is also laid down in 
the Hidaya, that, in all cases of contract of gift on 
stipulation, mutual seizin of each of the articles ex- 
changed is necessary.* 


CASE XVE. 

Q. A respectable individual, who died’ seven or eight 
years ago, had three wives. By his first wife he hada 
son and two daughters; by his second, two sons and 
three daughters, and by his third, only one daughter. 
Vhe first wife with her children are living, and are in 
possession of all the property left by the deceased. The 
second and third wives died before their husband, but 
their children survive, and those by the second wife 
now lay claim to a sum httle short of fifteen thousand 
rupees, that is to forty-nine out of ninety-two parts of 
tae estate. The first wife and her children, who are the 
defendants in the present action, plead, in answer to 
the claim, that some years previous to his death, the 
deceased husband made over all the property, moveable 


* This case exhibits a distinction hetween the terms of Hiba-bil Twuz, 
or mutual gift and Hltba-ba shurt-ool Iwuz or gitt on stipulation. See Prin: 
Gifts 15 and 16. The distinction would at first sight seem to be merely of 
a verbal nature; but from the nature of the terms used 1t does not appear 
to be wholly groundless. ‘They say that Iliba-bel Iwuz is a sale in every 
sense of the word. In sale mutual seizin is net requisite to render the 
contract valid, and the terms in which a contract of this kind is entered 
into, imply that the articles opposed to each other are present and that 
there is no danger of either party suffering from the other’s fraud. 
““Thave given you thts for that” implies that the consideration is pre- 
sent, and that the person will take care to receive it before parting with 
his property; and the law therefore annexes to it the quality of a salo, 
both with regard to the condition and effect. IJ1iba-ba shurt-ool Iwuz 
they say, is a contract of a different description. The terms used imply 
a contingency. Thus “I have given you this on condition of your giv- 
ing me such a thing.” Now, in this contract it is observed, that, as to 
the condition, it has the property of a gift, in which seizin is requisite.; 
otherwise, if it were valid and binding without such condition, the con- 
sideration might be withheld, and it might thereby become as it were a 
nudum pactum. As to the effect, this contract is declared to haye. the 
property of a sale, that is tu say, after reciprocality of seizin, it becomes 
im effect a sale, , 


Gift is of two 
lands. 


ed gifts. 


qualified 
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and immoveable, ancestrel and acquired, to his first 
wife, by a deed of Hiba-bil Iwuz in exchange for three 
lacks of rupees duc to her on account of dower, which 
deed was duly authenticated and attested. In support 
of this plea the defendants filed the deed, assigning the 
property asa Hiba-bil Iwuz. It appears, from the evi- 
dence of the witnesses adduced on the occasion, that 
the decd in question was executed by the deceased 
husband, to appease the anger of his wife, who, having 
taken umbrage at some domestic occurrence, was on 
one occasion, about to leave her husband’s house and 
to retire to that of her brother. It further appears from 
the evidence in this case that, although the deed pur- 
porting to be a Hiba-bil Iwuz recited that the contract- 
ing parties had made mutual scizin of the articles op- 
posed to each other, yet that, in point of fact, the 
husband remained in possession of all his property till 
his death. Under these circumstances, can such a decd 
opcrate to prevent a devolution of the property agree- 
ably to the Laws of Inheritance? 


R. Gift is of two kinds—It is either unqualified and 
void of any consideration, as, where the donor makes 


" an absolute gift of property; in which case seizin of 


the property given is essential to the validity of the 
sift: or qualified, ot which there are two descriptions, 
first, Hiba-ba Shurt-ool Iwuz, which is accompanicd by 
the expression of a condition, and consists in a person 
offering to give to another some thing on condition of 
his receiving from the donce some thing else. In this 
casc, also, seizin of the thing given is requisite, and it 
is also essential that it should be defined and separated 
from the rest of the donor’s property. But this de- 
scription of gift résembles a gift in the first stage only, 
and sale in the last stage; that is, after the receipt of 
the consideration. Such a gift therefore, unaccompa- 
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nied by seizin, cannot operate to prevent the devolution 
of the property agreeably to the Laws of Inheritance, 
after the satisfaction of all prior claims on the estate, 
such as debts, dower, legacies, &c. Secondly, Hiba-bil or 
Iwuz, which consists in a person saying to anuther that /'"- 
he has given such a thing for such a thing, as for this 
cloth, or for this slave, or for a thousand dirms; and 
this description of gift resembles a sale in both stages, 
agreeably to the universally received opinion; in which 
case the seizin of the donec is not an essential condi- 
tion. It appears also that the deed exccuted by the 
husband was of this description, and if it be duly 
proved, it wiil certainly supcrsede all claims of inhe- 
ritance. ‘This opinion is delivered in conformity to 
the doctrine contained in the Hummadeea, the Kholasa 
and other Law Tracts.* 


CASE XVII. 

Q. A person dics, leaving two wives; but during his 
life-time he made a gift to one of them of ill his pro- 
perty, including his houschold effects, honey aiid jewels, 
in licu of the dower stipulated for her at her nuptials. 
On the death of the individual above alluded to, his two 
wives (the one to whom he made the gift having had 
by him one daughter, and the other two daughters) enter 
into a dispute relative to the succession to his property. 
Under these circumstances, is the cift of the husband 


valid, or in what proportions should the estate be dis- 
tributed ? 


R. It appears that the gift, in this case, was of that 
description of gift which is technically termed in Law 
a Hiba-bil Iwuz or gift for a consideration, and this 
species of gift resembles a sale both in principle and 





* Prin; Gifts 15 and 16, 
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effect; but there is a doubt as to the legality of this 
transaction, from the circumstance of the articles op- 
posed to each other consisting partly of money, which 
constitutes a Sirf sale. In this description of contract 
seizin on the spotis essential to its validity. If seizin 
was made, the transaction must be held to be valid; if 
not, it must be declared null and void, and both the par- 
tics have a right to recede from the contract. So also 
the heirs and creditors are at liberty to set it aside and 
resume the property parted with, on repaying the con- 
sideration for which it may have been given, until which 
time, the property will remain as a pledge in the hands 
of the purchaser, but, when the consideration is re- 
stored, it will become subject to the Law of Inheritance ; 
and, in this event, it should be made into forty-eight 
parts, of which each widow is entitled to three and 
each daughter to fourteen. 


CASE XVIPFT. 


Q. A certain woman made a gilt of her estate ta 
another woman, with this condition reserved, that the 
donor was to enjoy the property during her life-time, 
and, that on her death, it was to devolve on the 
donee. Agreeably to this gift, the donee entered upon 
the estate, made the collections of the rents and pro- 
fits, and delivercd them to the donor. The donor, how- 
ever, all along kept possession of a small portion of the 
estate. According to Law, is such gift valid or other- 
wise? and under it, had the donee power to alienate the 
estate by sale, and would a deed of sale executed by 
the donee become valid and binding, from the circum- 
stance of the donor's having become a party thereto, 
by formally affixing her name to the deed? and, after 
that, if the donor make a gift of the same estate toa 
third person, should such gift be upheld or set aside? 
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R. A gift is not perfected except by complete seizin, In itl 

. . ‘ inva t 

It appears, in this case, that the donor retained a por- if the donor 
tion of the estate and put the donee into possession of ee 


the remainder. This does not constitute delivery suffici- cuted by the 
ent 6 establish the validity of the gift. Had the donor sale wil bold 
put the donee into possession of the whole of the estate, 5°°*: 

the gift would have been complete and the condition 

reserved, null and void; but, as the donor retained a 

part in her own possession, complete seizin cannot be 
established, without which a gift is of no effect; but as 

the donor formally affixed her signature to the deed of 

sale executed by the donee, such act is indicative of 

her being a consenting party to the sale, and that the 

contract was entered into by the desire of the donor, as 

well as of the donee. Under these circumstances the 

deed of sale must be considered valid and binding, and 

the contract founded thereon must be upheld. The do- 

nor has no authority afterwards to dispose of the same 


estate to another person.* 


CASE NIX. 


Q. 1. A woman made a gift of her entire property to 
her grand-son, a child aged five years, and five years 
afterwards, she made a distribution of it among all her 
heirs, including the above-mentioned grand-son. Is such 
a gift of her property to one heir legal and valid, and 
is she afterwards at liberty to resume it? 

R. 1. Such gift is legal and valid, and does not admit ae ne 5s 
of resumption, because between the grand-mother and to her grand- 
her grand-son, there exists a relation within the prohibi- °°" 





*The decision in this case would seem at first sight to be contrary to 
the general doctrine of gifts; but, although not expressly mentioned, 
the reason for maintaining the validity of the sale was the fact of the 
donor’s having parted with the possession of the thing given and made 
it over to the donee to be delivered to the vendee, when the gift ceased 
to be invalid, and it is a rule that resumption cannot take place after the 
property shall have been transferred to a third person, 
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ted degrees, and such relation is an obstacle to resump; 
tion. Her distribution of the property among the heirs 
generally, five years after the gift, is null and void, and 
the former gift will remain in fall force. According te 
the Shurhi Vigaya,—“ To perfect the gift of a é¢hing 
which is in possession of the donee, new seizin is not 
requisite. The gift of a father to his child is perfected 
by the mere declaration. Whatever gift is made by a 
stranger to him, lhc should take possession of, if posses- 
sed of sufficient discretion to do so, or his father or 
grand-father should take possession of it on his behalf, 
or the guardian appointed by either of thom, or his mo- 
ther, provided he be residing with her, or a stranger in 
whose house he is educated.” In the same authority 
the obstacles to resumption of gift are stated to be 
seven. Ist. The incorporation of an increase with the 
gift. 2nd. The death of the donee. 3rd. The donee giv- 
ing the donor a return or consideration. 4th. Alicnation 
of the gift. 5th. The parties being husband and 
wife. Gth. Relation within the prohibited degrces. 7th. 
Destruction of the thing given.* 


Q. 2. The grand-mother and the mother of the plain- 
tiff in this case, that is tosay the donee, after the death 
of the donce’s father and five years after the date of the 
the gift, make a distribution of the property among the 
other heirs. Is the distribution under these circum- 
stances valid? 


R. 2. The gift having been already declared to be 
legal, and the retractation of it inadmissible, the distri- 
bution subsequently made must necessarily be null and 


*See Prin: Gifts 13. In that principle only five impediments to re- 
sumption are enumerateds but the fact of the parties being husband and 
wife, was included in the probibition relative to relations. The destruc- 
tion of the thing given was inadvertently omitted. The death of the 
donor also operates as an impediment, 
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The question is not at all affected by the fact of 
the donee's father being dead or in existence at the 
time. The authority above quoted from the Shurhi 
Vigaya is sufficient to support this answer, in addition 
to which the following authority from the Hidaya is 
applicable :—“ If a father make a gift of something to 
his infant son, the infant, in virtue of the gift, becomes 
proprietor of the same, provided, &c. The same rule 
holds when a mother gives something to her infant 
son whom she maintains, and cf whom the tather is 
dead, and no guardian provided, and so also with 
respect to the gift of any other person maintaining a 
child under these circumstances. Ii a stranger make a 
gift of a thing to an infant, the gift is rendercd complcte 
by the seizin of the father of the infant. If a person who can 
make a gift of a thing to an orphan and it be seized on eee 
his behalf by his guardian, being either the executor an intaat. 
appointed by his father, or his graud-father, it is valid. 
If a fatherless child be under charee of his mother, and 
she take possession of a gift made to him, it is valid. 
The same rule holds with respect to a stranger, who has 
the charge of an orphan. If an infant should himself 
take possession of a thing given to him, it is valid pro- 
vided he be endowed with reason.” 


CASE XX. 


Q.1. Two brothers lived together in a state of 
union. They were both married, and one of them had 
a son and three daughters. Both brothers joined in 
conveying their entire property to the son above-men- 
tioned (who was only seven years and a half old at the 
time), executing a deed of gift in his favor to that 
effect. Is such gift valid according to Law? 


R.1. The gift by two persons to a minor, one 
whom being his father and the other his uncle, of their 
P2 


father and 


226 Precedents of gifts. 


ae an joint property, is valid, provided that there was tho’ 
complete seizin that is requisite, that is to say; provided 
the uncle relinquished all participation in the property 
conveyed, resigning it to the father, who is empowered 
to make seizin on behalf-of his minor son; but the gift 
is invalid if the uncle continued associated with the 
father in possession. Notwithstanding this doctrine, 

And if made 1! a father make a gift, during his last sickness, of all 

veers sick- his property to one child, in exclusion of the others, it 
is wholly illegal, because, in such a state, the heirs in 
general have an inchoate right to his property, and con- 

If it exclude Sequently such disposition is unauthorized. If he make 

amon the gift when in health, the donor acts immorally and 
oppressively, and it is sinful in an ancestor to act 
injuriously towards bis heirs. 


Q. 2. The donor having been proved to be guilty of 
injustice under the circumstances stated, will the gift 
nevertheless be upheld as good and valid? 


But must be 7 the gift of the entire property to one heir to 
maintained. the exclusion of all the rest, supposing the existence of 
the conditions noticed in the answer to the preceding 

question, is good and valid, notwithstanding the immo- 

rality of the act, according to the tenets of Aboo 

Hineefa. But Naaman, son of Busheer, the reporter 

of the traditions, and Imam Aboo Yoosuf, according to 

the opinion reported of him, and Moohwumud Amjud, 

the author of the Fuiawa Qinoojee, deeming such gift to 

be an act of cruelty and oppression, have declared it 
inadmissible, and have pronounced that, in such a case, 

an equal distribution should be made among the heirs 

Authorities generally. Authorities for the above doctrines: In the 
Futawa Surajool Mooneer,— A gift by two or more 

persons of a house to one individual is valid.” In the 

»—“ If two persons jointly make a gift of a house 
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fo one main it is valid.” In the Futawa Surajool Moo- 
neer,—‘‘ It is necessary that the gift should be divided 
off, and distinguished at the time of seizin.” In the 
Doorur-i Mokhtar,—“ If, during a period of health, a 
person make a gift of all his property to one child the 
gift is valid, but the donor has acted sinfully.” A 
tradition of Naaman Bin Busheer is related in the 
Mishqai-i Shureef to the following eflect:—“ When I 
was only seven years old, my father made me a present 
of a slave, to which my mother objected. On which the 
prophet was called to witness, and he was made ac- 
quainted wich the circumstances. Upon this he asked 
my father, if he had any offspring besides myself, and 
a reply being made in the affirmative, he was next 
interrogated if he had made a similar present to each 
of his children. He replied that he had not. On which 
the prophet observed that this was injustice. The 
prophet said,—“ Return home, fear God and make in- 
partial distributions among your children.” In the 
Doorur-i Mokhtar,— A superiority of aficction mani- 
fested to one child above others is not blamcable, 
because that is a natural impulse. So also in the case 
of gifts, unless injury to the others be intended. If 
such was intended, an impartial distribution should be 
made. According to the opinion of the latter, the gifts 
made to a daughter should be equal to those made to a 
son, which opinion has becn approved.” By the latter 
is meant Aboo Yoosuf, whose opinion is gencrally fol- 
lowed in judicial matters. As injury is declared to be 
the cause of the equalization, in every case of partial 
distribution, where injury appears to have been the 
object, it follows that an impartial distribution should 
be directed. But, where a man gives all his property to 
one child, the injury must of course be greater a fortiori. 
Moulana Moohummud Amjud, who has written a legal 
commentary, entitled the Futawa Qinoojee, expresses 
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himself thus:—“It is a maxim that oppression prac 
tised by an ancestor towards his heirs is not allowable, 
butitis not generally understood merely to signify (as it 
really does) that the gift by a father, while in health, to 
one son of his entire property, or of any portion exceed- 
ing his due share, is injustice towards the others.” 


CASE XXI. 


Q. 1. A person, having two wives, executes a deed 
in favor of the first, transferring to her all right and 
title to his property, real and personal, in satisfaction 
of her dower. Two years afterwards, he executes ano- 
ther deed, in favour of his second wife, transferring to 
her the right and title to one moiety of the said pro- 
perty, in satisfaction of her dower, having obtained the 


written permission of his first wife to do so. In this 


case will the second wife be entitled to half his estate, 
on his deceasc, in virtue of her ciaim of dower? 


R. I. The husband, in this case, transferred to his 
first wife the right to his entire property in satisfacticn 
of her dower, previously to his assignment of a moiety 
of it to his second wife. This second transfer therefore 
is null and void, because the proprietary right to the 
thing given, had passed from the husband and had 
vested in his wife. This is supposing that there was 
no permission granted onher part. But, admitting the 
alleecd writing containing the permission to be fully 
authenticated, it merely states that the husband is at 
liberty to exccute a deed assigning to his second wife 
half of the property, which he had before transferred to 
his first wife, in satisfaction of her dower; and it will 
not avail the second wife, because, the consent of the 
first is wanting to give effect to the deed after its execu- 
tion by ber husband. This does not appear to have 
been obtaincd, and the mere written permission is not 
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legally sufficient to entitle the second wife to take half 
the property.* From the evidence in this case, how- 
ever, it would appear, that such permission never was 
given. 


Q. 2. If the first wife did not make any written per- 
mission in favor of the second, will she be entitled to 
take half the estate on the death of her husband; he 
not having given her possession of the property while 
he lived? 


R. 2. Under these circumstances she will not, a for- And a fortiori 
tiori, be entitled to take any of the propcrty. 


Q. 3. The first wife executed a deed of gift of her en- 
tire estate to a person whom she had adopted as her son, 
and who was then a minor. The name of her adopted 
son was, at her solicitation, registered as proprictor of 
some parts of the estate, but not of others, of which it 
is proved that, for the period of two years and a half 
after the date of the deed of gift, she continued in 
possession, and was ostensible proprictor. It was also 
proved, that she mortzaged it in her own name, not- 
withstanding that the parents of the minor, whom she 
had adopted, were alive. Under these circumstances 
will the validity of the gift be sufficiently cstablished by 
her seizin in behalf of her minor adopted son, or will 
the gift of the estate be rendered null and void, in 
consequence of the donee’s not having made entire sei- 
zin, or not having been registered as entire owner. 


* Some little degree of casuistry appears in this doctrine, although it 
is no doubt conformable to Law. The reason assigned is, that the 
husband could not have disposed of the property, in any manner, unless 
the first wife bad reconveyed it to him in the shape of a gift or otherwise, 
or unless she had appointed him her agent for the purpose of transfer, 
in which latter case, the transfer should have been made in the name of 
Ahe principal, and not in that of the agent. 
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R. 8. The gift of those parts of the estate of whick 
the minor was registered as proprietor, and of which he 
took bond fide possession, is undoubtedly valid; but 
there is a difference of opinion among lawyers concer- 
ning his right to those parts of which the donor continued 
in possession, as ostensible proprictor. By some, the 
doctrine is maintained that the seizin by the donor on 
behalf of a minor donee, who is living in his family, but 
‘with whom he has no relation, is not sufficient to esta- 
blish the validity of a gift, if the father of the minor 
be alive and present; but that it is sufficient if he be 
not alive and present. Others contend that the seizin 
of the donor (not being related to the donee) is suffici- 
ent to perfect the gift niade to a minor, and this is the 
opinion of modcrn lawyers, such as the authors of the 
Jama-i-roomooz, Burjundee, Doorur-i Mokhtar, Ibra- 
himshahee, Qohistanee, Mooltagit, &c. who have declared, 
that decisions are conformable to the doctrine of the 
sufficiency of seizin, by a stranger in whose house the 
minor donee resides. Those Jawyers who maintain 
the opposite opinion do not pretend that it is followed 
in practice. The mortgage by the donor, in her own 
name, was not legal. Her having done so cannot affect 
the right of the minor donee, nor in any shape invalidate 
the gift; for the mortgage cannot be considered as a 
proof of resumption on ‘the part of the donce, because 
resumption of a gift is not lawful under such circum- 
stances. Besides it must be in express terms, and not 
implied by the donors appropriating the profits or other 
similar acts, and it is no where laid down that resump- 
tion of a gift is of two descriptions, one express and the 
other implicd.* 


* There was a difference cf opinion among the Law Officers, in their 
exposition of the Law ré!ative to the tiest and third questions. The 
Kazec onl Koozat (Nujmooddeen Ali Khan) was of opinion that the 
written pernission, granted by the first wife in favor of the second, was 
sufficient tu uphoil the disposition made by the husband 1n her favor: 
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°Q. 4. If the estate, which the donee transferred by 
gift to her adopted son, was held by her iu joint pro- 
prietary right with her brother, will this circumstance 
affect the validity of the gilt, as far as relates to her 
own property ? 


R. 4. The gift will be null and void by reason of its Gift of joint 
indefiniteness, the brother having a joint proprietary propeity. 
right. 


CASE XXII. 


@. 1. A person disposed of his property, consisting 
of a dwelling house, to another, but did not relinquish 
the possession. ‘The doner and donee continued jointly 
seized of the property given. Under such circumstances 
is the gift valid according to Law? 


R. 2. Such gift is not valid according to Law, be- The gift of a 
cause, in the case of a gift, it is a leral condition, that ee ae 
the donee should take coinplete possession, without the the donor sub- 
association of any other person, and that the donor ee = 
should make complete delivery, and totally relinquish © 
the possession of the property transferred, Icaving it ty therein. 
exclusively to the donee. But in the case stated, it 
appears, that the donor did not relinquish possession of 
the gift. On the contrary, the donor and donec re- 
mained in joint occupancy. It also appears, that the 
donor inhabited the house, until the time of his death, 
and indeed that he died in it. This fact has been 
clearly proved. In books of Law it is expressly stated, 
that if a person dispose by gift, of a house to another, 


and continue himself to inhabit it, or even keep some 


and he was moreover of opinion that a mortgage having been granted 
hy the donor, in her own name, of the lands formerly given, amounted to 
an implied resumption of the gift, and should operate as such, The legal 
opinion of the majority, however, as laid down in the above answers, 
was adhered to. 
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part of his property therein, the gift is void, from tho 
circumstance of complete delivery and possession not 
having been established. Except in the instance of a 
wife, who may give a house to a husband, in which 
case the gift will be good, although she continue to 
occupy it along with her husband, and keep all her 
property therein; because the wife, and her property, 
are both in the legal possession of her husband. So 
also some lawyers have held, thatif a father transfer 
his house to his minor son, himself continuing to occu- 
py it, and to keep his property therein, the gift is valid; 
on the principle, that the father in retaining possession, 
is acting as agent for his son, according to which doc- 
trine, his possession is equivalent to that of his son. 
But some lawyers object even to this principle.* It is 
clear, however, that with the exception of the two 
instances above-quoted, namely, that of the gift from 
the wife to the husband, and from the father to the 
minor son, any person disposing of his house to another 
by gift, must relinquish possession, to legalize the 
donation, and must so completely vacate it, as not to 
leave even a straw of his own property remaining 
therein, and must divest himself of all use and benefit 
therefrom, surrendering it totally to the donee. Under 
such circumstances only, can there be said to be a 
complete delivery and possession, and the gift conse- 
quently be held valid. In this case, the donor continued 
1o inhabit the house given, subsequently to the gift, in 
the same manner as he had previously done, and 
lived in it to the hour of his death. The gift, therefore, 


_is wholly and unquestionably null and void, and being 


so, the proprietary right in the house remained vested 

in the donor, until his death; after which event it 

should devolve on-his legal heirs. Authorities: Hidaya, 

a 
* See Prin: Gifts § and 9. 
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—“ In case of gift scizin has been especially ordained; 

therefore complete possession is made a condition.” 

Shurhi Vigaya,—* Gift is perfected by complete seizin, 

In such manner as the nature of the gift may admit of. 

Moveable and immoveable property have each their 
appropriate mode of seizin.” The Commentator Mra 
Chulpee has observed, that “ the proof of right to a gift sity of the do- 
depends upon its being separated and delivered?) ty 


relinguish- 


Kazee Khan,—*“ A person gave a house to another, and ue La 
delivered it to him, but there were the cflects of the donor ave 
in it. This is not legal, because the thing given is em- °°" 
ployed to the use of something that was not given, and 
consequently this isnot a delivery; that is to say, there is 
not established, on the part of the donor, a complete dcli- 
very, for the house may be delivered, and the use of it re- 
tained.” Another example is given in the same autho- 
rity,—“ A person gave to another a house, in which was 
the property of the donor, or a bag in which was his 
food. In these cases the gift is not valid, because the 
things given are employed for the usc of that which 
forms no part of the gift, which circumstance prevents 
complete delivery, although not preventive of delivery, 

in the ordinary acceptation~wf the term. The former 
however is the condition, and not the latter.” Foosool 
Imadeeya,—* A eift with the retention of use Js void. 
The use of the thing given for the benefit of the donor, 
prevents the completion of the gift, because seizin ts a 
condition, that is to say, the donce must prove complete 
possession, which in this instance cannot be done; but 

as to possession, in the ordinary acceptation of the 
term, that may be established, though the use be re- 
tained.” Ashbah-o-Nuzayir. In the first chapter of 
the book of gifts it is stated,—“ A gift, with the reten- 
tion of use, is void, except in a case where a father 
makes a gift to his minor son, as is laid down in the 
Zukheera, the author of which makes an exception in 
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favor of a minor son, receiving a present from his 
futher.” Kazee Khan,—<ITf a father make a gift of 
Jand to his minor son, and cultivate it subsequently, 
or make a gilt of a house to him and continue to re- 
side therein, the gift is void.” In the Moojurriud, the 
following is stated as the opinion of Aboo Haneefa: 
“ff a father make a present of a house to his minor 
son, and continue to reside, or keep his property there- 
in, or permit others to dwell therein, without demanding 
rent, such gift is valid, and the father 1s acting for his 
son, but if rent be received by him, the gift is null and 
void.” This is the latest doctrine of Aboo Haneefa, 
but it appears, that in the first instance, he did not 
make the case of a father and his minor son an excep- 
tion to the general rule, declaratory of the invalidity 
of gift, with retention of use.* 


Q. 2. Is a gift conveyed orally, without the execu- 
tion of any deed, valid, or not? 


Kt. 2. A gift orally conveyed is valid, because tender 
and acceptance are the only essentials to a gilt, and 
complete seizin of the housc, none of the donor’s pro- 
perty being therein, and its not being used for his be- 
nefit, are the only conditions to perfecting the gift. A 
writing or deed is neither among the essentials nor con- 
diueons. Therefore in a case of gift, if oral tender and 
acceptance are established, and the condition of com- 
plete seizin be also found tu exist, that is to say, that 
the thie given was In no manner employed for the be- 
nefit of the donor, and that it was not undefined, the 


* The meaning, is that, in treating generally of the doctrine concerning 
the validity of gifts, which requires the possession of the donor to cease 
entirely and that of the donee to accrue exclusively, Aboo Haneefa did 
not make any spectal exception in favour of a gift made by a father to 
his son; but that in treating of this particular case he has declared that 
a father may retain possession, as agent for hs son, of property bes- 
towed by himself, during the nunority of such sen, 
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gift is valid, although no dced may have been executed; 
but, from the proceedings in this case, it has been pro- 
ved, that the house given was inhabited by the conor 
until his death, and the use of the thine given, for the 
benefit of the donor, renders the gift null and void in 
Law. Another cause to render the gift null and void 
m this case is, that it has been proved, that the louse 
was given both to the grand-daughter of the donor and 
to her husband, and it is laid down in the Hidaya 
and other Law Books, that a gift by one person of a 
house to two persons is invalid, because the gilt is un- 
defined, the house having been given to two persons 
jointly and no division of their respective shares hav- 
ing been made; and an undefined gift is by Law inva- 
lid. The gift therefore is null for two reasons: the oue 
its being used for the benefit of the donor by his tnha- 
biting it; the other, the undefined nature of the gift. 
It is alike, whether there be a writing or not. The gift 
will be invalid, if there are grounds of invalidity, al- 
thoneh a deed may have been executed, and it will be 
valid, if there are grounds of validity, although a deed 
may not have been executed. Jn this case, the absence 
of a deed is not the cuuse of the invalidity, but the 
causes are, that the house was used for the benefit of 
the doner, and that the eift was undefined.  Authori- 
ties: Hidazya—-“ "Pender and acceptance are necessary, 
because a gift is a contract, and tender and acceptance 
are requisite in the furmation of all contracts 5 and 
soizin is necessary, in order to establish a right of pro- 
porty ia the gift.” In the same authority it is laid down, 
“Ti two persons jointly make a gift of a house to one 
man, jf is vaiid; because as they deliver it to him 
wholiy, and he receives tt wholly, no mixture of pro- 
perty can be said to exist at the time of seizin.” If one 
man make acu of a house io two men, the gift is in- 
valid, aceording to Ato ETuacefa. The two disciples 
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hold it to be valid, as the donor gives the whole of the 
house to each of the two donees (in as much as there 
is only one conveyance); there is consequently no mix- 
ture of property, in the same manner as where one 
man pawns a house to twomen. The arguments of 
Hanecfa upon the point are two fold. First,—The gut, 
in this case, is a gift of half the house to each of the 
donecs (as is evident from this, that if one man give to 
two men something incapable of division, and one of 
them accept the same, the gift becomes valid, with res- 
pect to his share); and such being the case, it follows 
that at the time of seizin by each of the donees, a mix- 
ture of property must take place. Secondly,—As a 
right of property is established in each of the donees, 
in the extent of one-half, it follows, that the convey- 
ance or investiture must also be in the same propor- 
tions, since the right of property is an eflect of the con- 
veyance: on this condition therefore, that a right of 
property is established in each with respect to one-half, 
an undefined mixture of their respective shares in the 
gift is fully established. Itis otherwise in a case of 
pledge, because the effect of that is detention, not right 
of property, and the right of detention is wholly and 
completely established in each of the pawn-holders, 
insomuch, that if the pawner should discharge the debt 
of one of them, still the right of the other to a complete 
detention remains unimpaired.” It is laid down also 
in the same authority, that “a gift of part of a thing, 
which is capable of division, is not valid, unless the given 
property be divided off and separated.” The meaning 
of “ divided off” is that it should be disconnected with 
the property of the donor, and the right to it not exer- 
cised by him, The meaning of the Law is, that it 
should not be employed for the benefit of the donor. 
For example: a person gives a house to another, but 
keeps his effects therein, or inhabits the house, the gift 
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is void, because, in the first instance, the house is em- 
ployed for the benefit of the property of the donor, 
consisting of his effects; and in the second instance, 
although not employed for the benefit of his property, 
it is employed to afford him the benefit of a residence. 


‘Q. 3. Is a gift valid, made by a person to the hus- 
band of a grand-daughter, notwithstanding that, at the 
time, he has a daughter, and three other vrand-daugh- 
ters living? 


R. 3. A gift made under the circumstances stated in Of the fa- 


the third question is legally valid, because a person is 
at liberty to give away his own property as it suits his 
inclination. If he pleases he may give it all to one of 
his children, or to strangers, or to beggars. No onc of 
his children or descendants have a right to oppose his 
inclination, for the right of the heirs to the property 
does not accrue until after his death, and not during 
his life-time. If, therefore, notwithstanding he have 
one daughter and four grand-daughters, he dispose of 
all his property by gift to the husband of one of the 
grand-daughters, the gift is undoubtedly valid. But, in 
this case, a great discrepancy is apparent, between the 
claim of the gift and the evidence of the witnesses, and 
it is laid down in the Hidaya, that where there is any 
difference between the claim and the evidence, the 
latter must be rejected. The difference is, that the 
claim, as set forth in the reply, contends that the gift 
was made to the defendant and her husband jointly. 
Now, according to this claim, a gift is presumed to 
have been made by ohe person to two, which, from its 
indefinite nature, is legal, and it signifies nothing there- 
fore, whether such gift is or is not established by the 
evidence of witnesses, as was before stated. But in the 


claim, as set forth in the rejoinder, it is contended that digorent 
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the gift was made to the defendant alone; and from the 
evidence adduced in support of the reply, it appears 
that the gift was made to the husband of the defendant 
solely. These three assertions therefore are at variance 
with each other. The first contending that the defendant 
and her husband are both the donces; tlic second 
contending that the defendant is the sole donce; and 
the third, that the husband of the defendant is the sole 
donee. ‘l'o suppose thata gift made to cither a husband 
or his wife is, from their union, in the same predicament 
as a gift made to both of them, is a vulgar error, and 
has no foundation in Law. Therefore the evidence of 
the witnesses, which is neither conformable to the claim 
set forth in the reply, nor to the claim set forth in the 
rejoinder, is inadmissible in Law and nuvatory. (ere 
follows a summing up of the discrepancies observable 
in the testimony of the several witnesses.) Their testi- 
mony, therefore, being at variance with the plicadines, 
which invalidates it, the gift is not established thereby. 
lt has been shewn also, that independently of this 
circumstance, the gut is invalid per se, from the conti- 
nucd residence of the donor in the house, and the con- 
sequent incompicite possession. ‘Therefore it signifies 
nothing whether such gift be proved ordisproved. As the 
house did not go out of the property of the donor until 
the day of her death, it will, after that event, devolve 
on her heirs. Authority: MHidaya,—“ Where the evi- 
dence adduced by a claimant is conformable to’ the 
claim, it is worthy of credit, but not where it is repug- 
nant to it; because, in matters concerning the right of 
the individual, the priority cf the claim is requisite to 
the admission of evidence, and this exists in the former 
instance but not in the latter.* 


td 








* The meanics is that the nature of the claim must be asse:ted before, 
evidence ts adduced in support of it, and not afterwards. The evidence 
must uphold the claim, and not the claim the evidence. 
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CASE XANITI. 


Q.1. If the gift made by Musst. Saiidoonisa in fa- 
vour of Fukhur-oodcen Hoosecin to the extent of her 
own share (being one-fourth of the property left by her 
father,) be declared null and void, by reason of the pro- 
perty being undivided, or on any other ground of inva- 
lidity, and it be admitted, on the part of the donee, that, 
from the time of the donor's death, he himself and his 
guardian had possession of the property so given, is it 
legally incumbent on the dunce to account to the donor’s 
heirs for the profits which accrued from the estate, during 
his own and his guardian’s possession? 


R.1. The mesne profits accruing from the estate in Of mesne pro. 
fits in case cf 


this instance (analogously to the Law by which invalid ,) javand 
sales are governcd) are not considered definite property, sit. 

or identical with the estate itself and, according to the 
opinion of Aboo Haneefa, Fukhur-oodecn Hoosein is 

not accountable to the heirs of Sajidoonisa for such 
profits. The two disciples maintain the contrary, but 

the opinion of Hancefa is best received and most acted 


upon.* 


* There is considerable obscurity in this doctrine. A quotation from 
the Hiduya may perhaps render it more intelligible,—“ It is to be ob- 
served that if a person claim a debt from another of a thousand dirms, 
and obtain payment of the same, and both parties afterwards agree that 
the debt was not duc, in that case the profit which the claimant may 
in the mean time have acquired by possession of the money is lawful to 
him; because the baseness, in this instance, is occasioned by invalidity of 
right; for this reason, that the debt had been owing in consequence of 
the demand of the claimant, and the defendant’s acknowledgment of it; 
and it afterwards appears that this debt is not the right of the claimant, 
but of the other, (namely, the defendant:) still, however, the thousand 
dirms which the claimant took in satisfaction for his demand have become 
his property, as the satisfaction for a claim becomes the property of the 
claimant, although it be under an invalid right ;—and as the baseness, in 
this instance, is occasioned by the mere invalidaty of right of property, 
and not by the absolute non-existence of that right, it consequently can- 
not operate, nor have any effect with respect to a thing of an indefinite 
nature, such as money, for instance,”——HHidaya, vol, 2, page 460, 
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Q. 2. The rents due from certain tenants of one of 
the villages of the estate are declared receivable by the 
donec, but the rents of that village were taken col- 
lectively by all the sharers. The lands belonging to 
those tenants were not parcelled off, nor their bounda- 
ries defined, nor was there any specification of the 
village in the deed of gift, which merely mentioned the 
ancestrel estate generally. Under these circumstances, 
will one-fourth of the village in question legally belong 
to the donee in virtue of such deed of gift? 


R. 2. By the mere specification of certain of the 
tenants of one of the villages, without a separation of 
+h Jands which they occupy, and a definement of boun- 
daries, and without making any division, the gift of no 
part of the village is good; but if there was a regular 
separation of such lands from the remainder of the es- 
tate, by means of measurement; and the quantity oc- 
cupicd by the tenants defined, the land so divided off 
must be considcred an independent portion of the estate, 
and not being indefinite, the gift of such fourth part of 
the village must, on the donee’s making seizin, be held 
to be complete and binding. 
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CHAPTER V. 
PRECEDENTS OF WILLS. 


CASE I. 


Q. A person sues for possession of a certain estate, 
founding his claim to proprictary right on the plea, that 
the deceased owner, in her life-time, assigned over to 
and gave to him (the plaintiff) possession of her entire 
property, real and personal, with all the rights and pro- 
fits appertaining thereto, with the exception of the es- 
tate now sued for, which was excepted by reason of 
its being then under litigation; and that she moreover 
made a nuncupative will* in his favor, formally and 
publicly nominating him her executor with power to 
realize all outstanding balances of every description 
which might be due to her, and to adjust all claims that 
might be made against her estate. Under these cir- 
cumstances, has the claimant, in virtue of the assign- 
ment and will above, recited, a legal right to such pro- 
perty as may not have been in the possession of the 
deceased owner during her life-time? and what differ- 
ence does the law make bctween a gift and a Tumleek 
or assignment of proprietary right? and also what au- 
thorities can be cited in favor of the validity of the 
assignment and will above specified. 


R. A will signifies an assignment of property to take Definition of a 
effect after death, or as if one should say to another nh 
“give such an article to such a person after my de- 
cease.” ‘The thing so given is called a legacy, the per- 
son giving the testator, the person to whom it is given 
the legatee, and the person to whom the trust of giving 





* A nuncupative will, agreeably to the provisions of the Mochum- 
mudan Law, is of equal validity toa written one. See Prin: Wills 1. 
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is confided is called the executor. It is essential to 
the validity of a will that the property willed away 
should exist in the possession of the testator at the 
time of his death,* otherwise the legacy will have no 
effect. For instance, if a person leave by will one-third 
of his flock of sheep to another, and it appear that, at 
the time of his death, he had no animal of this descrip- 
tion, the legacy will be void, on the principle of its 
being necessary that the property should exist in the 
possession of the testator at the time of his death. 
The term Tumleek is one of general import and may be 
applied to a gift, whether unconditional or conditional, 
to asale, orto a will. But the term Hibba (gift) signi- 
fies the immediate transfer of property to another 
without a considcration. Thus the difference between 
an assignment of proprietary right and gift is, that the 
one is general and the other particular. Legally 
speaking, therefore, the plaintiff, whether in virtue of a 
will or a gift, has no right to property of which the de- 
ceased vwncr was not in possession.+ 


CASE II. 
Q. A woman died, leaving some moveable property, 
which, on her decease, was placed under the Seal of 


the Court, in consequence of her appearing to have not 
left any heirs. A proclamation for the appearance of 


* But it is not necessary that the subject of the legacy should exist at 
the time of the execution of the will. See Prin; Wills &. 


4 Vrom the above exposition of the Law it would appear, that there is 
but little difference in the provisions regarding gifts and those regarding 
legacies. With respect to legacies, the entire relinquishment of the 
donor must take place physically, and the exigency of the law is con- 
sequently so far fulfilled. But acceptance on the part of a donee is 
essential to the validity of gift; and a legacy is of course voidable at 
the pleasure of a legatee. The chief distinctions secm to be, that a 
legacy may be nade, the subject of which is not in the possession of the 
testator at the time of the execution of his will, whereas a gift, under 
such circumstances is null and void, and that a testator, in willing away 
property to several individuals, is not bound to separate and define the 
portions of each. 
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claimants having been issued, a woman came forward 
and stated that she was the daughter of the deceased, 
that the deceased had disposed of her in marriage, and 
that she was the lawful heir to all her property. The 
claimant moreover adduced four witnesses, who deposed 
on oath, that the deceased had, on several occasions, in 
their presence, declared that she had adopted the 
claimant, that she had disposed of her in marriace, 
and that the claimant was her lawful heir. Under 
these circumstances, is the claimant entitled to succeed 
to the property of the deceased woman, or should it be 
considered as an escheat to the Public Treasury ? 


R. It appears, froin the question, that the deceased en i 
woman declared the claimant to be her heir in’ the proprietor to 
presence of four witnesses. ‘The obvious intent and eure is 
meaning of this declaration is, that the claimant should sole legatee. 
succeed to her property after her death. It is impossible 
to put any other construction on these words, than that 
they imply a legacy of the entire property, and, though 
this is not expressed in the letter, yet regard should be 


had to the mcaniny of the declaration.* 


CASE IIT. 


Q. Is it leoal for a man to leave his property by will 
to four persons, being strangers? and, supposing any 
of the provisions contained in the will to be contrary 
to Law, will this circumstance invalidate the will in 
toto, or only so far as affects such illegal provision? If 
the illegal provision render the whole will illegal, will 
it acquire validity by having been acted upon and 


* Where there are no heirs nor creditors, the Law allows of the entire 
estate being bequeathed by will, and it is not necessary (as it is in the 
case of gift) that the legacy should be express. On the same principle 
that a legacy may be retracted, (see Prin: Wills 11), it may be confer- 
red, by implication. 


244 Precedents of wiils. 


acquiesced in, for the space of two or three years after 
the death of the testator? 


Ofawillcon- R. According to Law, the granting of legacies to the 
ieee provi eXtent of one-third of the estate is admissible. The 
sion, remaining two-thirds go to the heirs, who are, in this 
case, two widows and a sister, the former of whom will 
take a fourth, and the sister will take the remainder. If 
therefore any one should adduace a legal claim, the 
whole of the provisions of the will cannot stand. Pro- 
perty exceeding in amount one-third of the estate, 
cannot be taken by persons not being heirs. A part, 
therefore, of the will is contrary, and a part agreeable, 
to the Law; but the part which is illegal does not inva- 
lidate the whole. Those persons who, after the death 
of the testator, acquiesced in the will and permitted its 
provisions to be carried into eflcct, cannot retract with- 


out having recourse to Law.* 


CASE IV. 


Q. A Moosulmaun during his life-time made a will, 
leaving his entire property to the son of his brother, 
notwithstanding the fact of his having then a wife 
living. The will was attested by the wife. Shortly 
afterwards he died childless, and after his death, his 
nephew aforesaid and his widow continued in joint 
possession of his property. On the widow’s death her 
brother claimed her share of the property. Under these 
circumstances, is the will made by the deceased in fa- 
vour of his nephew (such nephew being one of his legal 
heirs) a valid instrument, and sufficient to defeat the 
rights of the widow’s heirs? 


: The Principal point of Law in this case is, that the general validity 
ie a a is not affected by its containing illegal provisions. ‘See Prin: 
ills 9. 
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R. If the widow after the death of the husband con- A bequest to 
Sented to the will executed by him, it must be consi- me Sie 
dered in allrespects good and valid; because legacies °°?*¢8t (¢x- 

press or im- 


in favour of an heir are void, only in case the other plied) of the 
heirs do not consent,* and in this case, although the con- " 
sent does not appear to have been express, yet it was 


clearly and unequivocally implied. 


CASE V. 


Q. 1. There were two brothers, one of whom died, 
leaving three sons and a daughter. The surviving bro- 
ther subsequently made. a will in favour of his nephews 
and nicce (children of his deceased brother), making 
all the real and personal property, ancestrel and ac- 
quired, whether belonging to himself or to his brother, 
into seven shares, and assigning twe shares to each of 
his nephews, and one share to his niece. He did not, 
however, during his life-time, parcel off their respective 
portions of the property, and put them into possession, 
but merely empowered them to realize the profits of the 
property, agreeably to the shares which he had assigned 
them respectively. Under these circumstances, is the 
will executed by the surviving brother available in Law? 


R. 1. The will is valid, because the testator is mas- Of legacies, 
: ; part of which 
ter of his own property, and has a right to make a lega- gid not belong 
cy in favour of any one whom he chooses. As far}? 
therefore as regards his own property, whether real or vor of persons 
: : : . some of whom 
personal, ancestre] or acquired, his legacy of it to his were 
nephews and niece is allowable, but, as far as regards 
the property which appertained to his brother, the dis- 
position made by him is perfectly useless and nugatory; 
because his nephews and niece have an absolute legal 


right to inherit their father’s estate, in the proportion 





*See Prin; Wills 3. 
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of & double share to the male. The intention of a 
legacy is to create the right to property ; but the legacy 
in this instance was superfluous, in as much as the 
legatees became entitled to the property of their father 
on his death, in virtue of their right of inberitance. 
The disposition by will, however, made by the surviving 
Distinction brother of his own preperty, is by no means invalidated 
Here by the circumstance of his not having parcelled off the 
ae eal respective portions, and put the legatecs into possession 
cise propric- during his life-time, for indefiniteness in case of a legacy 
tary right. §. allowable. His allowing them to realize the profits 
of the shares assigned to them respectively was merely 
an act of permission; in other words it amounted to a 
permission to others to make use of his property, and 
this is allowable; for, in an act of permission, indefi- 
nitencss is no objection, as it is in the case of an abso- 
Wherein con- lute gift. The will which he executed is suspended on 
sisting. the condition of his death, and, therefore, after that 
event, his niece is. entitled to one-seventh part of his 
property, she not being one of his heirs. And, after she 
has realized her seventh share, to which she is entitled 
by the legacy, the brother’s sons are entitled to share the 
remainder equally among each other in virtue of their 
right of inheritance; because they are both heirs and 
residuaries, and legacies cannot be left to heirs. ‘The 
Authorities authorities for the above opinion are as follow: in the 
regarding the Hidaya,—* A will containing legacies which the tes- 
wills and le- tator was competent to bequeath and which he was not 
competent to bequeath, is valid for the former and not 
for the latter.” So also in the same authority,—< If a 
person bequeath a third of his property to one man, 
and a third to another, and the heirs refuse their con- 
sent to the execution of both bequests, one-third is in 
that case divided equally between the two legatees; for 
where the will exceeds a third of the estate, and the 
heirs refuse their consent to the execution of the whole, 
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it is then restricted to one-third, as has been already 
explained ; and as, in the present instance, the right of 
both claimants is equally good, and the third is capable 
of division, it is therefore divided equally between 
them.” So also in the Shurhi Vigaya,— Proprictary 
right may be established, as well by granting a permis- 
sion to exercise proprietary right, as by making an ab- 
solute gilt; for instance, if the proprietor of a vessel 
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of water should say to a party of people who had _per- for the above 


formed purification by Tyzmmum, that any one of them 
might use the water for the purpose of ablution; and 
there was a sufficiency of water for any one of them 
singly to have washed in, the purification which they 
performed by Tyu:mmum becomes of no avail; for when 
one of the ‘party purified himself by ablution with wa- 
ter, the rest must again have recourse to the purification 
by Tyummum, because the right of ablution was esta- 
blished in each individual severally. But if the pro- 
priector of the water had said to them,—This water is 
your property collectively, and they took possession of 
it as such, their previous purification by T'yummum is 
not rendered unavailable, because (according to.the doc- 
trine of the two disciples) in the case of an undefined 
gift, the proprictary right is vested in all the donees 
collectively, and each individual did not possess a suffi- 
cient quantity of water to enable him to perform the 
ceremony of ablution. But the more approved reason 
for this doctrine, according to Aboo Haneefa, is, that the 
water continued to be the property of the donor and 
that option was not established; for that where a gift 
is null, an option which is comprehended therein must 
necessarily be null alse. Therefore if the whole party 
were to confer an option on one individual donee to use 
the water, and he failed to do so, the former purifica- 
tion by Tyxummum of that |individual is rendered 
unavailable, according to the doctrine of the two dis- 


distinction. 
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ciples, but not according to that of Aboo Haneefa, 
because, when they themselves had not the proprietary 
right, they had no authority to confer the option.” 
The inference to be drawn from the above quotation is, 
that there is a distinction between conferring an option 
and making an absolute gift; seizin being necessary in 
the latter case but notin the former, and that indefinite- 
ness invalidates a gift but not an option. This distinc- 
tion is obviously inferrible. The following is an extract 
from the Hidaya: “If aman make a bequest in favour 
of a part of his heirs, it is not valid. It is to be 

Neo observed, that in judging whether the legatee be an 

le heir, or otherwise, regard is paid to the time of the 

death. testator’s death, not to the period of making the will; 
because the efficacy of the will is established after the 
death of the testator.” In the Kifaya, a commentary 
on the Hidaya, treating of the above passage, it is 
stated,—*“ If a person, having a son, left a legacy to his 
brother, and the son died during the life-time of his 
father, the legacy is null.’”* 


Q. 2. Supposing the words “ household effects” not 
to have been inserted in the will, should this descrip- 
tion of property be comprehended in the disposition of 
the estate, although not particularly specified ? 


Ofawillcon. 2: 2 The household effects should be comprehended, 
erent mille because the terms used in the will are possessions and 
port. Jands, in the former of which household eflects are in- 
cluded; in the same manner as the term “lands” includes 
gardens, roads, &c. although those may not have been 
specifically mentioned. But the provisions of the will 


do not apply to all the children of the testator’s brother. 





* But a person being an heir at the time of the execution of the will, 
and becoming excluded from the inheritance previously to the testator’s 
death, can take the legacy left to him by such will, See Prin: Wills 10. 
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The daughter of the testator’s brother will take a 
seventh share of the whole property, including house- 
hold effects and every other description of property, 
agreeably to the provisions of the will. Afterwards, 
what remains the sons of the testator’s brother will 
share among themselves equally, by reason of their 
right of inheritance as paternal kindred, for the daughter 
of the brother is not an heir, whereas the sons are heirs. 
The above is the true exposition of the Law in this 
case. Authorities: It is laid down in the Tulweeh and 


2153 


other Law Tracts,—“A general term comprehends al] Authority 


particulars, and this rule should be applied to all words 
of a general import;” for instance: “ whatever I pos- 
sess, and the things I possess,” comprehend every spe- 
cies of property possessed by the declarer; and so must 
the will be construed, agreeably to the passages in the 
Kifaya and Hidaya above-quoted.* 


* The meaning of the illustration relative to the doctrine of Tiyummum 
requires, perhaps, to be explained. The Canonical Law of Moohummud 
enjoins the use of sand or earth, where water is not procurable, for the 
purpose of purification; and it also enjoins that, as soon after as may be 
practicable, ablution be performed, and if an opportunity of performing 
this be neglected, the previous purification by Tiyummum becomes 
useless. Now in the case first put, as each of the persons who had 
performed Tiyummum had severally an opportunity of abjution, which, 
by the permission of the proprietor, each was at liberty to use, their 

revious purification by Tiyummum was rendered of no avail, there 
having been a sufficiency of water for any one of them to have used; but 
in the case secondly put, the gift not defining the respective shares of 
each, was null; and even admitting it to hold good, no one of the donees 
was competent to use it; the gift having vested in them all collectively, 
and there not having been a sufficiency of water for the use of the whole 


of them. 
12 
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CHAPTER VI. 


PRECEDENTS OF MARRIAGE, DOWER, DIVORCE AND 
PARENTAGE. 


CASE I. 


Q.1. A woman, for a pecuniary consideration, ex- 
ecutes a written agreement, that she will marry her 
daughter (aged only three months at the time of the 
agreement) to the son of another woman, and takes the 
son into her house accordingly, and educates him. 
Afterwards, the mother of the daaghter departs from her 
agreement, and refuses to permit the ratification of the 
contract. Under these circumstances, has the mother 
of the son a legal right to compel the mother of the 
daughtcr to fulfil the contract; or can she recover from 
her the money given in consideration of the agreement 
of matrimony ? 


R. 1. The mother of the son has only a legal richt to 
the money paid by her in consideration of the marriage, 
and she will recover the whole amount so paid. Accord- 
ing to the doctrine contained in the Futawa Kazee 
Khan,—“ A person solicited the daughter of another 
in marriage and sent her presents. The father of the 
daughter afterwards refused to fulfil the marriage con- 
tract. In this case it has been ruled, that whatever 
was sent as dower, or in consideration of the marriage, 
whether torthcomig or not, must be restored, and that 
whatever was sent as a present must be restored if 
forthcoming, but that, if lost or destroyed, it is not 
claimable as a debt.’ 


Q. 2. A woman solicits the daughter of another in 
murriage for a boy educated under her care, and gives, 
or sends to the house of the girl’s parents, jewels, 
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ornaments, clothes and the like. In such case, is the 
marriage contract complete and binding; and if not, is 
she legally entitled to recover the property which he had 
given? 


R. 2. In such case the contract of marriage is not 
binding and complete, because declaration and consent 
hy the parties are requisite to give the contract validity. 
Under the circumstances stated, the required decla- 
ration and consent do not appear to have taken place. 
But whatever was given to the parents of the girl Any thin 
solicited in marriage, or sent to thcir house in consi- ee al 
deration of marriage, is legally recoverable. According ne 
to the Mokhtusur Ooshafee cited in the Fulawa Masoo- y¢ crstuiton 
mce,— A man sent to the father of a ciri whom he had ae 
solicited in marriage, gold, silver, clothes, or other torticos 
property, or made him a present of some articles and 
repeated his presents (as is customary in modern times). 
A contract of marriage is not thereby executed, because 
marriage is legally contracted only by declaration and 
consent, which do not appear here to heave cxisted.” 
So likewise in the Dustoor-ool Koozaul. A passage in 
the Futawa Kazee Khan is to the following cflect: “A 
person solicited the daughter of another in marriage, 


and seni her presents, &c. (above cited). 


CASE If. 


Q. Is it customary on occasions of mariage to enter. 
into any written agreement; for instance, a man be- 
troths iis son to the daughter of a dancing woman, and 
that «woman, havine paid a certain sum of money, takes 
a written cagarciment from the father of the intended 
bricezreom, specifying that he had received the money 
and ayrecing; 19 the marriage of her daughter with his 
son, for suc pectudary consideration. If the person 
engaging siivuld, notwithstanding this written obliga- 
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tion, and the fact of his having kept his intended 
daughter-in-law in his house, omit to perform the promise 
therein contained, can such obligation be considered 
equally binding as in a case of regular sale? and would 
the Law recognize it as worthy of being enforced? 


A written en» JR. Among the respectable part of the community 
he written engagements are never entered into on such 
saecun ay , occasions. It may be customary among the inferior 
in considera- Classes, but if any one, for a pecuniary consideration, 
should execute an obligation of the nature described in 
the question, it merely amounts to a promise of giving 
in marriage, and by no means amounts to an actual 
contract of marriage; and the person executing such 
obligation is at liberty to depart from the terms of it, 
and to procure the marriage of his son with any person 
whom he may think fit, but, if demanded, he must refund 
the pecuniary consideration received, The conditions 
of a contract of sale are defined and specific, but no 
one of those conditions is found to exist in a contract 


of the nature here alluded to.* 


CASE III. 


Q. A man causes a contract of matrimony to be en- 
tered into between his son and his niece, without the 
consent of her mother, and at a time when they were 
both only three years of age. But the son and the 
niece, during their childhood, imbibed the milk of the 


© In this case the contract may be said to have been a Hibba-ba Shurt- 
ool Iwuz or gift on stipulation, which, in its effect only, resembles a 
sale, and until the consideration be received, the property parted with on 
one side may be held to be of the nature of a pure gift, which admits 
of resumption whep forthcoming; or it may be held to be property 
parted with for a valuable consideration, of which, if itself not forth- 
coming, the price must be restored. In one of the cases propounded in 
the preceding question, of the gifts having been made simply as pre- 
sents, without reference to any consideration, they would be resumable 
if forthcoming only, under the general Law of revocation of gifts. 
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same woman. Under these circumstances is the mar- 
riage conformable to Law? 


R. It merely appears from the question, that the son Marriage how 
‘ p ; ; ‘ voidable by 
and niece, at the same period, during their childhood, fosterage, 
imbibed the milk of the same nurse, but their respective 
ages at the time are not specified. The Law makes a 
distinction as to the validity or invalidity of a marriage 
between parties who have imbibed the same milk, 
depending upon their respective ages at the time they 
did so. If the partics imbibed the milk of the same 
woman, on or before their attaining the age of thirty 
months or two years and a half, their subsequent inter- 
marriage will be illegal; but, if at a time subsequently 
to their attaining that age, it will be legal. So also if 
the age of onc of the parties may have exceeded, and 
that of the other fallen short of, the prescribed age at 
the time of their being suckled by the same woman, 
the circumstance will be no impediment to their mar- 


riage.* 


CASE IV. 


Q. A person, with a view to avoid the disgrace of 
having fornication imputed to him, marries a pregnant 
woman before her delivery; but the woman continues 
to remain in the house of her parents. She now comes 
forward and claims from her husband arrears of alimony 
for six years. The witnesses brought forward depose 
to the marriage having been celebrated sixteen or 
seventeen years ago, and it is also proved that the wife 
never lived with the husband, nor received maintenance 
from him. Under these circumstances, is such marriage 





® It is a general rule that any marriage which is prohibited by reason 
of consanguinity, would equally be prohibited by reason of fosterage, 
but there are two exceptions to this rule, for which see Prin; Marriage, 
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valid? and has the wife a legal title to any arrears of 
alimony, claimed at a period of sixteen or seventcen 
years subsequent to the celebration of the marriage? 


ee ae R. By Law, marriage with a pregnant woman is 
nant woman permitted, but cohabitation is prohibited until after 
delivery, if the pregnancy was by any other than the 
husband. According to the Hidaya,—<A man may 
lawfully marry a woman pregnant by whoredom; but 
he must not cohabit with her until after her delivery.” 
Arrears of alimony are not claimable from a husband, 
unless by stipulation or by a judicial decree. According 
to the Vigaya,—“ Maintenance for a past period is not 
due, unless awarded by order of the Kazee, or stipu- 
lated between the parties, in which case the payment 


becomes obligatory.” 


CASE V. 


Q. A woman, on the occasion of her marriage, re- 
ceived, as a gift from her mother, eighty becgahs of 
land, a dwelling house and a cow house. She after- 
wards died, leaving a husband, an unmarried daughter 
and a son. Now to what proportions of the above- 
specified property will her husband and her two children 
be entitled on her death? 


ane R. According to Law, a woman is absolute proprietor 

property does : 

not vest in the of all property, real or personal, whether acquired by her 

husband bY on the occasion of her marriage or otherwise, and there- 
fore, when she dies, it will be distributed, according to 
the Law of Inheritance, into four equal shares, of which 
her husband will take one, her son two and her daugh- 


ter one share.* 





* The Moohummudan doctrine in this, as in most other points, more 
nearly resembles the Civil than the English Law. One of the most 
familiar instances of confusion taking place according to the English 
Law, is the marriage of the debtor and creditor, by which, as a 
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CASE VI. 


Q. Is a marricd woman competent to dispose of her 
jewels, wearing apparel and other effects, by gift to a 
stranger, or does the Law require that she should previ- 
ously obtain the permission of her husband? 


R. A married woman is competent to dispose of her A married wo. 
af ; ° man has unli- 
own effects by gift, whether they consist of jewels OF jited power 
other articles. The Law does not require the permis- °veT her 


z property 
sion of the husband.* 


CASE VII. 


Q. 1. A Moosulmaun, after having a son and daughter 
by his first wife, marries a European woman, having 
converted her to his own faith. Is such second mar- 
riage good according to Law? 


R.1. Such marriage is good, because the woman Of the relli- 


was converted to the Moosulmaun religion, which per- ee : 


mits of four wives.t A man may have four wives at 
the same time.t{ 


Q. 2. The claim of the first wife, on account of dower, 
having been satisfied by the husband, and she having 
given an acquittance for the same, they mutually dis- 
solve the marriage. The husband, notwithstanding 
that his son and daughter by his first wife are alive, 
disposes of all his property, real and personal, by gift, 


rule, the respective rights and obligations become mutually extinct, 
and do not survive upon the death of either of the parties. The 
Civil Law admitting a separation of property between husband and 


wife, the same consequence did not ensue, Evans on Pothier, Number 
XIV. of Confusion or Extinguishment. 


* See Note to preceding Case. 
+t See Prin, Marriage, &c. 8, 


¢ Whether the woman was converted or unconverted ‘is a matter -of 


no consequence as far as regards the legality of the marriage. See Prin: 
Marriage, &c, 12. 


A gift of all 
the property 
to a second 
wife is good 
though there 
are children 
by a former 
marriage. 
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in lieu of dower, to his second wife, without the know- 
ledge of his children. Is such gift valid according to 
Law? 


R. 2. Under such circumstances, ‘the first marriage 
being dissolved, the husband is competent to make a 
vift of the nature described in the question, and the 
gift will be complete on the second wife’s taking pos- 
session, because the husband has absolute authority 
over his own property. His son and daughter would 
inherit after his death, but not during his life-time.* 


CASE VIII. 


Q. A person, previously to contracting a marriage, 
makes a verbal agreement with his wife, conditioning 
that, after marriage, ske shall be at liberty to live in the 
house of her parents. After the consummation, is he 
competent to infringe this agreement by removing her 
to any other place, or is it incumbent on him implicitly 
to fulfil its condition? 


R. According to the Moohummudan Law such an 
agreement is illegal, and therefore it is not incumbent 
on the husband to abide by it, and he has full power to 
carry his wife to his own house, provided he shall have 
paid the amount of her dower; but, in the event of his 
not having done so, she is at liberty to object until the 


amount is paid.t 


* In this case it should be remarked, that the fact of the first wife’s 
dower having been satisfied, is expressly stated; otherwise her children 
would have had a lieu on her husband’s property to the extent of the 
dower due to her. 


+ It is a general principle in the Moohummudan Law that any illegal 
conditions annexed to a contract, may be infringed without affecting the 
validity of the contract itself. They are considered void ab iniéio, or 
rather as if they had never been made at all. See this rule recognized 
in Prin; Sales 16, and Prin: Wills 9 and Pain: Claims 8. 
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CASE IX. 


Q. A person, for some pecuniary consideration, exe- 
cutes a written agreement, that he will marry his 
daughter to the son of another woman. The mother 
of the son receives the girl into her family, and her son 
dies before the marriage was legally solemnized. Under 
these circumstances, has the father of the daughter the 
right of disposing of her in marriage to another person, 
or the mother of the deceased? 


R. According to Law, the mother of the deccased Right of a gi 

; . 4 : ' . betrothed, on 

person, with whom the marriage of the girl was intended, the death of 

but not solemnized, is not entitled to dispose of her in peepee 

: ‘ ; and, 

marriage. The father of the daughter is at liberiy to 
give her in marriage to some suitable person, and if 
she be discrect and adult, she is in every respect 
authorized to enter into a marriage with a pcrson of 


equal coudition, as is admitted by all authoritics. 


CASE X. 


Q. If A, having married B, should afterwards marry 
her uterine sister C, during the life-time of B, and if 
such second marriage should be invalid according to 
Law, will the first marriage nevertheless hold good and 
will B be entitled to dower? 


R. The marriage of A with B will stand good, not- Of marriage 
withstanding the fact of his having subsequently mar- , 
ried her uterine sister C. As C however, by reason of bas sieht 
her affinity, falls within the prohibited degrees of rcla- time. 
tion, her marriage with A is null and void, and she is 
not entitled to dower; but this fact does not invalidate 
the prior contract with B, and, on the death of A, his 


k 2 
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wife B will be entitled to the full amount of her dower 
out of his estate.* 


CASE XI. 


Q. 1. What words and what forms are necessary to 
constitute a marriage? 


e 


R. 1. To constitute a marriage, words of proposal 
and acceptance are absolutely necessary on the part 
of the contracting parties; for instance the husband 
himself says,—“ Tf have married such a woman on such 
a dower,” and the wife says,—“I have agreed,” or the 
agent of the wife may say,—“I have given such a 
woman in marriage to such a man for so much dower,” 
and the agent of the man may say,—‘ I have consented 
on behalf of such a person.” It is likewise a condition,+ 


that two men, free, sane, adult and Moosulmauns,t 


should be present at the place of the contract, in order 
to witness the proposal and acceptance, or one man 
and two women of the above description. The feasting, 
entertainments and other preparatory ccremonies are 
mercly customary forms, which are by no means esscn- 
tial to the contract. 


* Had the two sisters beeen married by the same min at the same 
time, or had the priority of one or the other marriage not becn ascertain- 
able, they would both have been invalid. This supposes the former 
wife to be alive and the marriage not to have been dissolved. There is 
no objection in the Moohummudan Law to a man’s marrying the sister 
of his deceased or divorced wife. The above doctrine is contained in 
the Moheet-oo-surukhsee cited in the Futawa-i-Aulumgeerce, 


+ This doctrine would at first sight appear inconsistent with that 
laid down in the case of Mirza Jaun and others (vide Precedents of 
Mariage, Note to Case xLv1l.); but in reality they are perfectly recon- 
cileable. The doctrine in that case was that hearsay evidence is suffi- 
cient to prove a marriage; but then it is presumed thatthe marriage was 
legally performed in the presence of witnesses, as required by the doc- 
trine in this case. The answer to the second question tends also to 
establish this point. 


t Objections as to character and relation do not apply to witnesses in 
4 contract of marriage, as they do in other contracts, Prin; Marriage, &c. 5. 
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Q. 2. What description of evidence is necessary to 
establish a marriage? 


R.2. Witnesses should have ocular proof in all Hearsay evr 
instances, except in cases of parentage, marriage, and me 
certain other special cases, in which hearsay testimony 
is allowable,* provided that the witness has a thorough 
belief of the fact, either from its notoriety, or from 
information communicated by anothcr, whose veracity 
be has no reason to suspect. This is according to the 


Hidaya. 


Q. 3. Can a Moosulmaun lawfully enter into the 
state of matrimony with his slave girl? 


R. 3. The marriage of a Moosulmaun with his slave 
is useless and inoperative, because the legality of 
enjoyment is as much secured by the right of property, 
as it could be by a contract of marriage; but the prac- 
tice has nevertheless been recognized as proper in 
modem times, on a principle of caution and moral 
dread; because it is universally admitted, that she only 
is, strictly speaking, a slave who has been captured in 
an infidel country, or who is a descendant from such 
captive; but as to slave girls, in the popular acceptation reese ante 
of the term, such as those parchased in times of famine ry, 
and scarcity by Moosulmauns and others, the Iegality 
of enjoying them is denied. It is, therefore, preferable 
to contract matrimony with such persons, for the pur- 
pose of legalizing the enjoyment of them. 


Q.4. A Moosulmaan marries his four slave girls, 
and afterwards, during the life-time of all four of them, 
enters into matrimony with a free woman. Is such fifth 
marriage legal and valid? 
as are 

* See Prin: Claims, &c, 14. 
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R. 4. If it be established that a Moosulmaun did 
marry four women, who are, strictly speaking, his 
slaves, his marriage with them is null and void, and his 
subsequent marriage with a free woman is not in rea- 
lity a fifth marriage, and it is a good marriage, during 
the life-time of the slaves; but if the four women are 
not strictly and legally his slaves, but merely pass as 
such according to the popular acceptation of the term, 
marriage with them is permitted by law, and a subse- 
quent marriage with a fifth woman, is a filth marriage, 
and consequently invalid;* but dower is due after the 
consummation of an invalid marriage, and in such case, 
of the proper dower and the stipulated dower, that 
which amounts to the smaller sum must be paid by the 
husband. So also the parentage of the offspring of an 
invalid marriage is established in the husband. 


CASE XII. 


Q. An adult woman entered into a contract of mar- 
riage with an individual, by her own free will and con- 
sent, in the presence of witnesses; afterwards, her 
relations having forcibly carried her away from the 
house of her husband, disposed of her in marriage to ano- 
ther individual. Doth the husbands now sue for posses- 
sion of the woman. Each party has witnesses to prove, 
the one, that the marriage was duly solemnized on the 
fifth, and the other that the marriage was celebrated on 
the eighth of the month of Ramzaun of the same year, 
with them respectively. The second claimant contends 
that he married the woman after her divorce. The 
woman and her relations wish to uphold the second 
marniage. Under these circumstances, to which of the 
two claimants does the woman lawfully belong, and is 





* But, had the person alluded to in the question, married only one 
female slave, the property of another individual, he could not subse- 
quently have married a free woman. See Prin: Marriage, &c. 11. 
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it essentially necessary, to establish the fact of a mar- 
riage, that the person by whom the ceremony was per- 
formed should give evidence as to the fact of its solem- 
nization? and is it requisite to the validity of a marri- 
age that the woman and her guardians should approve 
of it? 


R. It is proved, by the testimony of witnesses, that 
the marriage of the first claimant took place before that 
of the second claimant, and it is therefore entitled to 
preference by reason of such priority.* The woman 
should, therefore, be delivered into the possession of 
the first claimant, as is laid down in the Halaya,—-“ Uf 
they should specify dates to the marriage, the evidence 
of that party which specifies the prior date must be 
preferred.” So also in the Shurhi Viqaya,—‘ lt two 
persons lay claim that they marricd a woman one after 
the other, and adduce witnesses to the fact of their 
respective marriages, he who was prior in point of time 
should be preferred.” The second claimant himself A Cs«imant 

; ‘ pleading that 

pleads, that he marricd the woman after she had been je maried a 
divorced by her first husband, but such second marriage Hee aera 
must be considered null and void, because, during the sufficient 

; : : ‘ : proof of a for. 
period of edit or term of probation, her contracting @ mer marriage 
second matrimonial engagement is illegal; and it is 
possible that, between the fifth and cighth of the same ¢¢ , jocona 
month, the necessary period should have elapsed. But marnage du- 
if it be believed, that the first claimant really did divorce coe 
the woman, and it be proved that, although the divorce 
was reversible, he did not return to her, or that it was 
irreversible, in that case the marriage of the first clai- 
mant also becomes null and void. If, on the contrary, 
the woman does not prove a divorce, and the marriage 


be established by competent witnesses, she should be 
‘ettewececepentent pps cements tet AOA DALAL OCALA LL AL A TSS CREDO ST LOL INCL 


* See Prin: Claims, &c. 4, 
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returned to the first claimant. After proof of marriag>, 
the approbation of herself, or of her guardians, is a 
matter of no consequence, unless on the ground of in- 
equality or other legal disqualification, which may have 
been decided to be a sufficient reason for the dissolution 
of a marriage contract.* 


CASE NII. 


Q. Musst. Hinda and Zeyd lived together as hus- 
band and wife for a period of fifty-five years, and, on 
account of such a length of time having elapsed, there 
is no person in existence who witnessed the celebration 
of the marriage, but the acknowledgment of the marri- 
age of Flinda, as made by Zeyd, may be proved by 
the testimony of witnesses and by documents. Under 
these circumstances is the marriage, according to the 
Moohtunmudan Law, established or not? If, according 
to the circumstances above-stated, the marriage is com- 
plete and binding, iu what proportion is the widow en- 
titled to inherit after the satisfaction of her claim of 
dower? 


R. If Zeyd lived in the same house with Hinda, and 
they cohabited as husband and wife for the space of fifty- 
five years, or if Zeyd acknowledged his marriage with 
Hlinda before witnesses, this acknowledgement is suffi- 
cient in Law to establish the marriage. In case Zeyd 
died childless, his widow will be entitled to inherit one- 
fourth of his estate, and in case of his leaving a child, 
one-cighth; and if no specific sum be proved to have 
been stipulated as dower, she should be allowed her 
muhr-misl or proper dower; the payment of dower 
being incumbent on a husband in like manner as the 


* For the Rules relative to Divorce, see Prin: Marriage, &c. 24 and —., 
and for those relative to the interference of Guardians, see ibid. 14, 15, 
16, 17, 18 and 19, 
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payment of his other debts. Heirs are not entitled to 
inherit the assets until the debt of dower is liquidated.* 


~ 


CASE XIV. 


Q. Is the marriage of an infant daughter, whose 
father’s uterine brother is living, valid and lawful, with- 
out the consent of her uncle, but with the consent of 


her mother, maternal grand-mother and maternal vrand- 
father? 


R. The consent of the uncle cannot be dispensed Of marriage 

: a es ; . at siete .., in the ab- 
with, unless he is at a distance of three days’ journey, cence of a lox 
in which case the marriage is good with the consent of gal guardian. 


the relations above-specified.+ 


CASE XV. 


Q. Supposing equality of condition in life between 
the partics, is the marriage of Asud Ali, son of Mec- 
run Khan, with Musst. Imamun, valid, without the 
consent of her uncle, Ali Moozutler Khan? 


R. In the event of the bride being a minor and not Of the pater. 
: : : . nal cuardian’s 
adult, the contracting her in marriage rests with her power over 


guardians. Her guardians are her paternal relations,  memase 
: : ots : a ; of an infant, 

according to their proximity in the order of inheritance. 

A father’s brother is among this description of relations. 

It is allowable for him to contract the infant in marri- 

age, but she, on attaining the age of majority, has the 


privilege of dissolving the contract. So long as she 


* In this case, it is true, that besides the acknowledgment of the hus’ 
band there was evidence of continual cohabitation, but either fact, duly 
established, would be sufficient to prove the marriage, 


+ Where there is no paternal guardian, the maternal guardian may 
dispose of an infant in marriage. See Prin: Marriage, &c. 19. Por what 
constitutes such a distance as may be termed a three cays’ journey, see 
Precedents of Gifts, Case 9, page 206, 
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may continue a minor, it behoves the person who is 

entitled to the care of her, to prohibit her from going 

to the house of her husband, except when the husband 

of the minor pays her prompt.dower. The authoritics 

for this doctrine are in the Buhr-oo-rayug and Aulum- 

They shond gecree,—* If an infant be married, and desire to go to 

Le ee the house of her husband, without having received her 

ie dower, it bchoves the person who had charee of her 

previously to marriage, to restrain her, until he who is cn- 

titled thereto has received on her behalf, her full dower.” 

“ When an uncle contracts the infant daughter of his 

rother in marriage tor a specified dower, and delivers 

ber to her husband, before taking the full amount of her 

Of the marri- Gower, the delivery is improper, and she may be taken 

a ast back to her own house.” The marriage of a free adult 

2. toe match and discreet damsel with a man equal in condition of 

i equal. ery =i ‘ ; a 

life is good and valid, without the permission of her 

a : un- guardian; but the guardian may object, if there be not 

os equality between the parties. And if a damsel being of 

sound discretion, though under age, contract herself in 

And fam). Matrimony to an cqual, and afterwards the guardian al- 

no, sand Jow the marriage, it will be good; still she has an option 
ans cousent a hace , P 

on attainiug majority. If she have no guardian, the vali- 

dit, of the contract will entirely depend on the pleasure 

of the minor when she shall have attained majority, as 

appears from the Aulumgeeree,—“ Kazee Budeeooddeen 

was interrogated respecting an infant damsel, who con- 

tracted herself in marriage with her cqual, having no 

guardian, and there being no Kazee present at the place. 

And where He answered: itis contracted, and depends on her plea- 


there 1s no chen sn 
guardian. § sure after majority.”* 


* But she must declare her desire of annulling the contract immedi- 
ately on coming of age. Otherwise, if she continue to live with her 
husband for any period subsequent to her majority, her right of effecting 
re one of the marriage ceases, See Prin: Marriage &c. from 14 

v 19. 
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CASE XVI. 

Q. Does it apperr from the evidence in this case ihat 
Lootfoonisa was Iegally married to Kubcerooddeen? If 
so, has Lootfoonisa, after she shall have attained the 
ave of majority, a right to annul the marriage? Does 
it appear from the parties being connected by fosterage, 
or any other disqualifying cause, that the marriage 
should be considered nall and void: and if the marriage 
was contracted in every respect strictly according to 
Law, and there should be no cause to avoid the same, 
is it requisite that Lootfoonisa should be made over to 
her husband, or should the care and protection of her 
be entrusted to her relations during her minority ? 


RR. It appears from the evidence in this case that 
the marriage was legally contracted; but a wuinan has 
the option of annulling the contract of marriage, on 
her attaining the age of majority. If Lootfoonisa has 


not yet attained the age of majority, that is to say, if 


the signs of puberty have not appeared, she may, on her 
attaining that age, annul the marriage.” But if having 
attained the age of majority she reaain sient, and do 
not immediately- have recourse to judicial process, for 
annulling the contract, sne will be left without option, 
and the marriage cannot sabsequently be annulled iy 
her. Uf it be proved that the parties are connected by 
the tie of fosterage, the marriage ts null and void; byt 
the fact is not sufficiently proved im this case. Cilere 
follows a recapitulation of the evidence against the 
plea of fosterage.) Supposing Lootfoonisa not to have 
attained the age of majority, her mother is entitled to 


* A cirl, however, who has been married during her minuify by her 
father or by her paternal grand-iather, is not at liberty to anpad the con- 
tract on coming of age. She as only competent to do 60, WN hen the mar- 
riage may have, been contracted by herself, or by some distant guardian 
on her behalf; that is by any other than the futher or grand-father. 


See Prin: Marriage 18. 
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the charge of her, and she is at liberty to prevent the 
husband from removing her daughter to his house, until 
he shall have paid so much of the dower as may have 
been stipulated to be paid promptly. 


CASE XVII. 


Q. If a girl, of eleven years of age, enter into a con- 
tract of marriage, of her own free will and choice, 
without the consent and approbation of her mother or 
other guardians, is such marriage available in Law or 


not? 
Circumstan. 2. The answer to the question entirely depends on 
cesunder the fact of the girl’s being adult or otherwise. If a 
which nunon- | ae ; ; ; 
ty ceases. girl exhibit certain signs of womanhood at the age of 


nine, ten, eleven, or up to fourteen years old, she is, in 

the language of the Law, denominated baligha bilulamut 

or adult by puberty. Should she exhibit none of those 

siens up to her fourtecnth year, yet, on her attaining 

the age of fifteen years, she will be deemed an adult, 

and in the language of the Law will be termed baligha 

bissin or adult by majority. Under these circumstances 

if the girl alluded to in the question, being eleven years 

An adult girl Of age, should have shown signs of womanhood, she 

technically denominated baligha bilulamut, and 

without con- will be at liberty to contract marriage with a person 
sentof guar- —. ° ee ae P 

anes” either her equal or inferior in condition, without the con- 

sent of her mother or other guardian. Such marriage 

is available in Law; in other words the contract does 

not infringe any positive Jegal rule. The mother or 

other guardian is not authorized to prevent the match, 

if she enter into a contract of marriage with a person 

But if inferior €Qual in pomt of condition; but, if he be her inferior, 

vo, they have a right to come forward and cause it to be 

set aside. In case of any doubt existing as to whether 

a girl has exhibited certain signs of womanhood, she 
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should be questioned as to the fact; and if she reply Evidence of 
in the affirmative, she should be treated as an adult, en 
otherwise as a minor; and, if the fact cannot be ascer- 

tained from her declaration, she should be considered 

as not having passed the age of minority, and in both 

the last mentioned cases, if, without the consent and 
approbation of her mother or other guardian, she should 

have contracted matrimony, either with her equal or The suardians 
her inferior, the marriage is good in Law; in other ee 
words, the contract does not infringe any positive legal ('"°", ae 
rule: but her mother or other guardian has, at any time,* equal or 

a right to come forward and to cause the marriage to pret 


be set aside. 


CASE XVIII. 


Q.1. A girl having attained the age of twelve, of 
thirteen, or of fourteen years, asserts that she has 
arrived at the age of puberty. Is such assertion to be 
credited or otherwise? 


R. 1. An assertion either by a male or a female of Assertion le 
their having attained the age of puberty, after they are uteatles 
twelve, or thirteen, or fourteen years old, should be 
credited and received as conclusive, according tu the 
Vigaya,—“ If they are adolescent and shall assert their 
puberty, they must be believed and treated as pcrsous 
who have arrived at the period of puberty.” 


Q. 2. If the mother of such a girl as that described 
in the preceding question, should claim the charge or 
custody of her, is such claim admissible? 








* That is at any time before the birth of a child. After she has borne 
a child to her husband the Law will not permit of any interference on the 
part of the guardians, to set aside the contract. Such is the doctrine 
contained in the Kifaya, See Prin: Marriage, &c. 14, 15, 16, and 17. 
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R. 2. The mother has no right to the charge or 
custody of her daughter under these circumstances; 
because the mother and grand-mother are entitled to 
the custudy of the daughter, only until the period of 
puberty, according to the Vigaya,—< The mother and 
the grand-mother have power over the daughter until 
she menstruaies.” 


Q. 3. Is such a girl as that described in the preceding 
question, at liberty to dispose of herself in marviage 
without the consent of the mother; she having lived 
apart from her mother from the time of her childhood ? 


R.3. The warrtage of a girl arrived at puberty, de- 
pends entirely on her own inclination. She is not 
dependant on the will of the guardian who has the 
ercatest power, much less on that of the mother; accor- 
ding to the Vigaya,—* The marriage of a free woman 
possessing mature judement, is valid without the con- 
sent of a enardian, although contracted with one not 
equal in poiut of condition.* 


@. 4. To what period does the Law allow a mother 
to retain any power over her daughter, and on what 
particular occasions docs it admit the exercise of the 


*This doctrine, however, maintaining the validity of a marriage, is 
not to be understood as absolutely precluding all aight of interference 
on the part of the guardians under any circumstances ; on the contrary 
they are expressly authorized tu interfere in the case of a marriage con- 
tracted by such a woman with a person not beimg her equal in condition 
of life. See the Law as laid down in the case of Aji Moozuffer Khan 
versus Wulee Khan and others, page 264, Case 15, 

The distinction between the case of a female who has attained the 
ace of puberty eontracting marriage, and one who has not attained that 
ave, is, that in the former case the marriage is valid, but voidable by the 
guardians where inequality appears, and that in the latter case the con. 
tract is void ab initio if entered into without the consent of the guardians; 
but such consent may be implied as well as express. 
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power? How long does the right of custody continue, 
and can the mother retain it over a daughter who 
asserts that she has attained the age of puberty? 


R. 4. The power of a mother over her infant daughter ees hi 
2 ‘ : : ruardianship 
mercly extends to the exercise of her right of custody, wherein con- 
and the right of custody continues from the time 


giving milk to the time of menstruation.* 


CASE NIN. 


Q. 1. A person died, lcaving a wife, anda son by that 
wife, and a son by a slave girl to whom he was not 
married, who was the slave of another person, and who 
had been before married to the slave of a third per- 
son. After his death, the son by his wife took posses- 
sion of all the property, and he also dying, his mother 
succeeded to a part of the estate, the rest being taken 
by the son of the slave girl above-mentioned. Under 
these circumstances, has the Jast named person a right 
to succeed to any part of the inheritance; and if so, to 
what proportions are be and the widow of the original 
proprictor respectively entitled? 


R. 1. According to Law, the son of the person by the 
slave girl, to whom he was not marricd, who was the 
slave of another person, and who had been betore 
married to the slave of a third person, cannot be consi 
dered as the legitimate issue of that person; nor is he 
entitled to inherit any part of the property. His having 
taken any portion of the estate is illegal. The entire 
property belongs of right to the married woman and her 


“The reply to this question supposcs that there are paternal relations; 
but where they do not exist, the power of giving away her daughter in 
marriage is vested in the mother. 
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issue by the deceased. Authorities,—“'T'o establish the 
parentage af a child begotten on any woman, it must be 
proved that she is the consort* of the imputed father.” 
It is laid down in the Shurhi Vigaya in the chapter 
treating of post obié manumission and of claim of pa- 
rentage that, there are three descriptions of consorts ; 
inferior, secondary, and principal. The inferior consort 
is a female slave, the parentage of whose offspring is 
not established in her master, until he claim it; but, 
when the master claims the parentage, the female slave 
becomes an oom-i-wulud, which is the secondary descrip- 
tion of consort, the parentage of whose offspring is 
established in the master without his making claim, but 
whose offspring may nevertheless be disclaimed by the 
simple denial of parentage on the part of the master. 
The principal consort is the married woman, the paren- 

of whose offspring is established without any claim 


how severally On the part of the husband, and whose offspring cannot 


established. 


be disclaimed by his simple denial of parentage, nor 
without recourse to imprecation.” The woman described 
in the question dues not come under any one of the 
three descriptions above-enumerated, and consequently 
the deceased cannot be considered as the parent of her 
offspring; but they should be accounted the children of 
the slave to whom she was espoused. The widow is 
entitled to an eighth, and the son, as residuary, to the 
remainder, as is laid down in the Sirajya,—* An eighth 
with children or sons’ children in any degree of descent.” 
“The offspring of the deceased are his sons first, then 
their sons in how low a degrce soever.” 


* Ihave used the term consort as appearing to me the most appropri- 
ate English term by which the word firash can be rendered. Meninski 
translates it,—“ Leetus grabbaton et per metaphor mulier conjunx. The 
term “concubine” is too ignominious in its ordinary acceptation, though, 
perhaps, taken in its strict sense, the translation would be more accurate. 
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Q. 2. Supposing the slave girl above-mentioned to 
have been the property of the imputed father, though 
before married to the slave of another person, will this 
fact make any alteration in the case? 


R. 2. The fact stated does not make any alteration The master of 
in the case. The child in question will still be consi- ares 
dered the son of the man to whom the slave girl was aia an 
espoused. It is stated at the end of the fourth chapter the parent of 
of the Foosool-i Imadeeya, that “the parentage of chil-"", a 
dren of a female slave is established in the husband of be claim them. 
such slave, and not in her master, even though her 
master should claim them;” and the reason is that the 
inferior consort cannot be put in compctition with the 


principal one. 


CASE XX. 


(). Two persons contract matrimony with cach other, 
at a period when the bridegroom was only ten years 
old, and the age of the bride did not exceed eight or 
nine years. On the occasion of the celebration of the 
marriage, the bridegroom, in the presence of witnesses, 
oruly made a settlement on his wife of several thou- 
sand rupees, which he engaged to pay her. Some time 
after the inarriage, the husband and wife disagreed, and 
the latter retiring to the house of her father, some 
years after brought an action against the former, on the 
plea of his having divorced her. Under these circum- 
stances is the sum which the defendant acknowledged 
ore tenus in his minority,to be due on account of dower, 
recoverable from him or not? 


R. Under the circumstances stated, the sum which Dower i 
the defendant, during his minority, acknowledged to be 
due on account of dower, is not recoverable from him ; the 


° . ot 
because the acknowledgment of a minor is not legally we 
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binding, unless the marriage of the minor was ccn- 
tracted with the consent of his guardian, and unless 
the sum agreed upon as dower, was fixed conformably 
to his directions: in which case, if complete retirement 
took place after puberty, the whole amount specified as 
dower is claimable, otherwise the husband is compella- 
ble to pay half the amount only. Divorce by a minor 
has no legal operation, as is laid down in the Hidaya, 
“ The divorce of every husband is effective, if he he of 
sound understanding and mature age, but that of a boy 
or a lunatic, or one talking in his sleep is not effective, 
because the prophet has said,—“ Every divorce is law- 
fulexcepting that of a boy, or a lunatic, or of one talking 
in his sleep.” A question was put to Cazee Budec-oo- 
deen respecting a girl under age, who had contracted 
herself in marriage, having no guardian and there be- 
ing no judicial authority at the place. He replicd that 
the contract was suspensive, and would become valid 
by her consent, after her attaining the age of puberty. 
Such also is the doctrine contained in the Buhr-oc- 
raylgq. 


Q. A person, being on his death-bed, but in the full 
enjoyment of his senses, acknowledged that he was 
indebted to his wife in a certainsum. He executed 
an obligation to that cfiect, reciting that the deed of 
dower, specifying the amount that was stipulated, had 
been lost, and he moreover executed a deed of cift in 
favour of his wife, making over to her bis entire pro- 
perty, in lieu of the dower claimable by her. Threc or 
four days afterwards, he died of the sickness with which 
he was afflicted. Under these circumstances, are the 
obligation and deed of gift above-alluded to good and 
valid according to Law or otherwise? 
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R. According to Law, the acknowledgment of a man, A death-bed 
on his death-bed, in favour of heirs, is null and void ; °Xt*leds- 
ea, ment of dower 
and a wife is an heir. But, should a man, in his last will not avail 
” ; aie tor more than 
sickness, acknowledge a debt to be due tu his wife on the average 
account of dower, the acknowledgment will be good to" 
such extent of the property as amounts to her proper 
dower, or such as it has been customary for her equals 
in condition to receive, but to no more. A gift, ona 


death-bed, without delivery, is totally null and void. 


CASE XXII. 

Q. A woman claims from her deceased husband’s 
estate the sum of one lack and twenty-five thousand 
rupecs, alleging that to be her proper dower and the 
amount usually settled on her female relations. ‘Two 
witnesses to the marriage, adduced by her, state that 
twenty-five thousand rupees and two gold mohurs was 
the sum fixed as dower. Under these circumstances, is 
the widow entitled to receive, in satisfaction of dower, 
the amount stated by the witnesses as due, or that 
which she alleges to be her proper dower? 


R. It appears, that the claimant states her proper where gower 
dower at one lack and twenty-five thousand rupees, but has been ez- 
two of the witnesses, who were employed as agents in ha ape 
conducting the negotiation of the murriage, and who ate pen 
were invested by both parties with full powers, declare 
that the sum of twenty-five thousand rupees and two gold 
mohurs was fixed as dower. Consequently her claim, 
supposing the witnesses to be unexceptionable, is good 
for that sum, and no more. The sum to which she is 
entitled, as stated above, is termed in the language of 
the Law express dower, while that which she claims as 
her proper dower is ‘termed unknown ; and it is fre- 
quently found difficult to ascertain its amount with any 


degree of precision. 
M2 
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CASE XXIII. 


Q. 1. A Moosulmaun dies, leaving moveable pro- 
perty in the hands of his widow. Now his creditors 
desire to realize their debts out of his estate, and his 
widow, in opposition to thei, sets up a claim of dower. 
Under these circumstances, supposing the property left 
to be insufficient to liquidate all the debts and the claim 
of dower, what is to be done? Is the claim of dower 
to be considered preferable to the claims of other cre- 
ditors, or should they be considered to be on an equa- 
lity, and a provafd distribution made among all the 
claimants, or in what mode? 


No distinction RR. 1. The claim of the widow for dower, payable 
eee out of her deceased husband's estate, is just, and the 
ce claims of the other creditors, for the payment of their 
' debts out of the estate, are also just. Under these 
circumstances, after the ascertatnment of the amount 
of the dower and of the sum due to the creditors of the 
deceased, the whole property, moveable and immove- 
ible, must be collected, and it must be examined, with 
a view to find out whether or net it is snfieiont to 
satisfy all the claims. If so, it must be appropriated 
in that manner, and if not, each person must ect a pro- 
portional share. The Law mekes no distinction be- 
tween a claim of dower and other debts. No preference 
is given to one description of claim over another, and 
a pro ratd distribution must be made with respect 
to all. 


Q. 2. According to the Moohummudan Law, how is 
the right to dower and its amount established; and 
under what circumstances is it claimable and payable ? 

Dower provee RR. 2. A claim of dower is established by the same 


able like other ‘ : 
ceima: means as other claims, and, when disputed, the proof 
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consists in evidence. A decision should be passed in 
favor of the party, who adduces evidence of right. If 
both the parties, or neither of them, adduce evidence, 
the proper dower must be paid, that is to say, a dower 
must be paid equal to the amount reccived by the pa- 
ternal auni or sister of the wife.* The dower becomes when due. 
duc on the consummation of the marriage, or the death 
of either of the parties, or on divarce. Should the wife 
not claim the payment of if, during the life-time of her 
husband, it must be paid to her out of the property left 
by him on his decease.} 


CASE NNTY. 

Q. Ts the debt claimed by the defendant legally 
proved, and, if so, the whole of the property, real and 
personal, of her deceased husband being absorbed in 
such debf, is it to belone of right to his widow, or is if 
to be distributed among the heirs generally ? 


RN. Te has been proved, by the testimony of three Distinction 
between me- 
ney and other 
from her deceased husband on account of dower, Ree an 
CAsSeS O 
amounted to ten thousand cold mohurs and twenty-five dower. 


competent witnesses, that the debt due to the defendant 


thousand rupees, and a debt Jegally proved cannot be 
satisfied but by compromise or Hquidation. So Jong as 
the debtor lives he is responsible in person, and, on his 
death, his preperty js auswerable; but there is this 
distinction between money and other property in cases 
of dower, namely, that the widow is at liberty to take 
the former description of preperty, over which she has 
absolute power; but as to the other property, she is en- 
titled to a lien on it, as security for the debi, and it 
does not become her property absolutely, without the 
consent of the heirs or a judicial decree. Where the 


*See Prin: Claims, &c. 30 and Note. | Prin: Marriage, &c. 20. 
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debt is large and the estate small, the former neces- 
sarily absorbs the latter, in spite of any objection urged 
by the heirs, who, until they pay the debt, have no legal 
claim against the creditor in possession to deliver up 
the cstate. 


CASE XXV. 


Q@. If there be no deed of dower, and the amount 
thereof cannot be established by witnesses, how much 
dower will the wife be entitled to receive from her 
husband? 


egies — R. She will be entitled to reccive her proper* dower, 
and if this be not ascertainable, she is by Law entitled 


to reccive ten dirms. 


CASE XXVI. 

Q. A husband assigns over to his wife, by deed, all 
his property, moveable and immoveable, in satisfaction 
of her dower; but the wife does not take possession of 
the property. Under these circumstances, is the own- 
ership of the husband entirely divested, or not? 


_ not R. Under the circumstances above stated, all the 
requisite in 


cascs of pro. property specified in the deed becomes liable for the 

—— satisfaction of the wife’s dower, whose right thereto is 
completely established, and the ownership of the hus- 
band is entirely divestcd. In this case, seizin is not 
a requisite condition. Any valuable commodity may be 
assigned in satisfaction of dower, provided it admit of 
identification.+ 


* The muhr mist, ae it strictly signifies, is the average amount received 
by females of the same family, as their dower. The minimum exigible as 
dower is ten dirms, 

+ The reason of this opinion is, that an assignment in satisfaction of 
dower, or in lieu thereof, is not an absolute gift, in which case seizin 
would be necessary, but rather resembles a sale or an exchange, being a 
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CASE XXVIII. 


Q. A widow, during the life-time of her husband, re- 
mitted to him the debt due to her on account of dower, 
(whether such remission be per se legal or illegal) is it 
rendered illegal by her having executed a deed, specify- 
ing the remission, contrary to the usage of the country? 


R. The remission of dower on the part of a wife is Of remission 
legally correct. It amounts only to making a debtor era Nr 
the proprietor of the debt due from him. The remission 
therefore being authorized, the deed in which it is spe- 
cified must be legal, whether contrary or couformable 
to the usage of the country; for usage, legally speaking, 
is always inoperative in opposition to that which is 
sanctioned by Law. The remission however will not be 
established merely by the legality of the deed, but 
evidence must be taken as to the fact of the remission; 
for a deed is available as evidence, but is not conclusive 


as to proof. 


CASE XXVIII. 


@. Supposing a childless woman to remit to her hus- 
band her claim of dower, to what proportion of his 
estate will she be entitled on his decease, the other 
claimants being a sister and a paternal uncle? 


R. After the liquidation of the debts of the deceased, Remission of 
gk ‘ dower does 
and the performance of other requisite duties antecedent pot affect the 
to the adjustment of the claims of inhcritance, the ee mane 
estate will be made into four parts, of which the widow 
will take one as her legal share or a fourth; the uncle 


one, and the sister the remaining two. The remission 


gift for consideration. It is, in other words, a commutation of money 
for goods, in which case (See Prin: Sale 12) it is lawfal to stipulate for 
a future period of delivery; consequently immediate seizin cannot be 
requisite to tac validity of the contract, 
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by the wife of her claim to dower does not by any 
means aflect her right to the share of the inheritance to 
which she is entitled by Law. 


CASE XXIX. 

Q. 1. Is the sum of money stated to be due to the 
wife in the decd of dower (in which there was no men- 
tion made as to whether the payment should be prompt 
or deferred) claimable by the wife during the life-time 
of her husband? and supposing the wife to have died 
childless before her husband, not having made any 
claim of dower during her coverture, which lasted for a 
very considerable length of time, is her brother’s son 
entitled, in right of inheritance, to claim it from the hus- 
band, or, after his death, from his representatives? and 
supposing him to have a just claim on the estate on 
that account, what portion of the dower should devolve 
on him in right of inheritance. 


Of a decdof RR. 1. The sum specified in the deed of dower (pre- 
eine suming it to be genuine) was due, in the life-time of 
lees see the wile, and during her coverture ; that is to say she 
he prompt or was at liberty to claim it from her husband. If she 
eee omitted to claim it and died childless before her hus- 
band, without having compromised or resigned her right 
to dower, her brother's son is legally empowered, as 
heir, to claim it from her husband or his representatives ; 
but half of the dower lapses to her husband in right of 
inheritance, and the other half belongs to the brother’s 
son of the wife, supposing her to have left no other 


legal sharers or residuaries.* 


* This is one of the few cases in the code of Moohummudan Law in 
Which there is so much uncertainty, from the conflicting opinions of 
equally respectable authorities, that it is difficult to ascertain to which 
the greater preference should be assigned. There may be a stipulation 
for prompt payment of dower, or for deferred payment, or there may be 
no mention whether it is to be deferred or prompt, In the first case and 
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Q. 2. It appears that the husband and wife mutually 
executed 2 willin favour of each other, to the effect that 
they should be reciprocal heirs, and that, whichever of 
them died first, the estate of the survivor should not be 
subjected to any charge on account of the deceased. 
Now supposing the dower to have been due trom the 
husband up to the date of the execution of the will, 
and that the wife did not in any other manner resign 
or comproniuse her right, is such will sutheient to bar 
all claims against the estate of the husband on account 
of dower? 


R. 2. The claim on account of dower cannot be ex- Dower not 
extinsuished 
by mutual 


mutually executed in favor of each other. The hus- testunent of 
husband and 
band cannot in any manner be exonerated from the wife in as 
‘ ‘ Pate ‘ ; : of each other. 
debt of dower, except by its liquidation or by its being 


expressly given up by the wife, and the sum due on that 


tinguished by the will which the husband and wife 


the last the prevalent doctrine appears to be that the whole should be 
paid promptly. Phisis the Gpumon of the compiler of the Hidaya and 
of the Putaea-0 Hummadee, and they assign as a reason that marriage 
is like all other contracts, in which, if at be not capressly stipulated that 
the payment of the Consideration shall be deferred, it must be paid 
Immediately as ainatter of course; wud that dower is the consideration 
of imarmage. The author of the Shurhe tegen and of the lutawa-t 
Aulorseerce (citing dvazee Whan as antiorty) on the other hand, maain- 
ton Uiit where no mention has been qiade of the period of payment 
sm cases cf dower, such portion should be withheld as it may have 
been cattomary to withhold untila future poswod.  Pavinent, according 
to the more received docuuine, may be detuited to ai fuldure period, 
not ascertained, provided it: adinit of Leing reduced to a certainty. 
Por instance itis allowable to postpone the perod of the payment of 
dower till the death of the husband o1 divorcee. ‘This doctrine is held 
yn the Putaeca-i Aulumecerce and the Moohect Qosurukhsee is cited as the 
authority. Other authorities however seem to object to precedent con- 
uitions admitting of a vreat degree of uncertatuty as to their occurrence, 
or as to the period of their occurrence. As dower as clammatle without 
. condition on death or divorce, it is needless to argue with reference to 
those conditions, But it is reasonable and consonant to the spirit of 
laws in ucneral, to admit the validity of suspending payment until the 
husband’s death—‘ The condition aust bear reference to an event 
which may or may not happen. If it relate to a matter which certainly 
will happen it is net properly a condition, but is equivalent to a term of 
pavinent. ‘hus a bill of exchange on the death of a person named is 
vahd, being payable on that event a> at a term.”-—Colebrooke on the 
interpretation and Effect of Conditwnal Obligations, Chap, LV. § 201. 
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account is claimable from him during his life-time, and 
from his estate after his death. 


CASE XXX. 


Q. A husband executes a deed of dower in favor of 
his wife, settling upon her ten thousand gold mohurs 
and fifty thousand rupees; and specifying that the 
payment of a part should be prompt, and that the 
payment of the remainder should be deferred. The 
amount payable promptly is not defined. Under these 
circumstances, according to Law and the usage of the 
country, how much of the stipulated dower should be 
paid promptly and how much deferred until after the 
death of the husband? 


R. As the deed stipulates a specified amount of 
dower, there is not such a degree of uncertainty as 
entircly to invalidate the claim; but it Is stated that a 
part is to be paid promptly, which Ieaves the amount 
of the remainder, to be paid at a deferred period, 
uncertain. According to Law, in such a state of 
uncertainty, recourse must be had to local usage. This 
marriage appears to have been contracted at Moorshe- 
dabad. ‘The practice therefore which obtains with 
respect to deeds of dower at that and the adjacent 
places should be followed. In general it is stipulated 
that the payment of one-third shall be made promptly 
and ihat of the other two-thirds deterred; and it is also 
usual to stipulate that the payment of one-half shall be 
prompt, and of the other half deferred. The adoption 
of the former practice, therefore, is, in this instance, 
allowable; but the adoption of the latter is in all 
instances more certainly equitable.* 


* The above rule however was by no means laid down as a principle 
to be adopted on all similar occasions, The usage of the country is the 
only legal rule to be observed in controversies of this description, Had 


divorce and parentage. 
CASE XXNI. 
Q. 1. Has a wife a right to oppose the inclination and 
resist the authority of her husband, before she has 


received her dower, notwithstanding the previous Inter- 
change of conjugal habits, without objection on her part? 


R. 1. If it have been stipulated that a portion of the 
dower is to be paid immediately, she has a right to do 
so, with a view to obtain that portion of her dower. So 
also if no mention have been made of the immediate 
paynient of any portion, she may do so, with a view to 
obtain such a portion, as may be consistent with her 
situation in life, unless the postponement of the payment 
of the whole had been expressly stipulated; according 
to the Munnih-ool Ghiffar,— “She is competent to pre- 
clude him trom the enjoyment of conjugal rights, or 
from carrying her on a joumey, or removine her from 
one house in a town to another, (although matrimonial 
intercourse may have passed between them and _ the 
marriage may have been consumipated, without any 
objection on her part,) for the purpose of obtaining a 


portion, or the whole, of the dower, prompt payment of 


which was stipulated, or for the purpose of obtainine 
such a portion of it, as is usually paid promptly to her 
equals in condition, unless the payment of the whole 
was expressly postponed: according to Aboo Yoosuf, 

“She has a right by a favourable construction in this 
case also; and opinions have been eviven according to 
this doctrine on a principle of favourable construction.” 
Such also is the doctrine contained in the Doorur-t 
Mokhtar,—“ She is competent to preclude him from the 


there been no mention whatever whether the dower should be prompt or 
deferred, the whole must be considered to be promptly due. See Prin: 


Marriage, &c. 22. This is unquestronably the Law, and the author of 


the Shurhi Viqaya admits it to be so, although he states that occasionally, 
in modern practice, respect 18 paid to the peculiar usages of the place in 
which the cause of action may have originated. 

N 6) 


ow 


Jo] 


Pavmnent of 
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unygustly wath 
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enjoyment of conjugal rights; and according to Aboo 
Yoosuf, even although the payment of the whole dower 
was expressly postponed. Opinions have been civen 
according to this doctrine on a principle of favourable 
construction.” Therefore, beture the dower that may be 
dne is paid, the husband has no right to force aud com- 
pel his wife to comc to his house.* 


().2. Is the wife, under the above circumstances, 
after her disobedience, entitled to maintenauce? and ig 
she, befure receiving the dower which was stipulated to 
be paid promptly, at ltberty to depart and leave her 
husband’s house? 


Aud te enti- R. 2. She is entitled to maintenance under sich cir- 
eee cumstances, notwithstanding the fact of her having 
opposed the inclination of her husband, anid she may 
depart and Jeave her husband's house, unless he pay the 


dower which was stipulated to be promptly paid. 


Q. 3. Under the above circumstances, is the stipu- 
lated dower due from the husband, after consummation? 


Aud dower R. 35. ltis due, as appears from the authorities above- 
nevertheless . oF 

conte “It (the dower) becomes due on consumma- 

tion, or complete retirement, or the death of either 

party;” and this is the doctrine laid down in all the 


legal authorities. 


CASE NNNIT. 


Q.1. Is there any fixed period, according to the 
«tl Law, beyond which a claim of debt 


* The received opicton however is, that if it have been expressly stipu- 
lated that the payment of the whole of the dower shall be deferred to a 
futare permed, the wife has no right to claim a part before the arrival of 
auch pesod, Ligsimuch as her neht was voluntarily surrendered by herself. 
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cannot be preferred? and is a debt of dower considered 
in the same light as other debts, or are there any pecu- 
liaritics attending it? 


R. 1. Yaere is no fixed period beyond which payment No limitats on 
of dower cannot be claimed, and a claim of dower is ie Selah er 
considered in the same diet as other claims, which dower 
cannot be celeated without satisfaction by the debtor 
orrelingmishtrent by the eveditor; as is laid down in 
the Aafee,— “A debt of dower Is viewed in the same 
Hieht as any otucr debt whieh has been contracted by a 
stran rer, and the claia of payment cannot be defeated 
tani the denior Tiquidate it, or the creditor relinguish 


SY 


his hui a.’ So also in the Fooscol? Tnadeeya,--“ Pay- 
meat of a wale’s dower ts incumbent on the husband, in 
like manner as the payiment of his other debts, and, 
until satisfaction is i.tac, the estate cannot be distii- 
bi ed aimone his leirs.” 


Q.2. Ea widew did not demand her dower, y 
was stipulated (o be paid promptly, during the life-time 
ot her husband, and he did not liquidate any part of it, 
is the period of limitation (supposing there to be any) 
to be reckoned from the date of the marriaze, or from 
the date of the husband's death? 


R.2. Tacre is no period of limitation fised for pre- pyen thon: 


ferring a claim to dower, or other debts. Phe attempt mere 
‘ . pataen 
therefore is needless to fix a period for the clagnas of euputotes. 
dower to be preferred, even though i was stipuiated to 
be paid promptly; but it became due from the date of 
the marniews, and if the husband, during his Tim-time, 
did not discharge that part spulated to be paid prompt- 
ato as well as the part the pavyinent of woich was 
y, i, a ry.47 
deferrcd, should be realized from tuc cstate, 
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Q. 3. If it was agreed that one-third of the dower 
should be paid promptly, and the remaining two-thirds 
deferred, and the wite, during the life-time of her hus- 
band, did not demand payment of the prompt dower, 
and the husband did not liquidate any part of it, al- 
though he, after the comsummation of the marriage, 
was living for thirty-four years; under these circum- 
stances, according to (ie Moohummudan Law, is there 
any distinction between the prompt and deferred 
dower ? 


R. 3. Under the circumstances stated, according to 
the Moohummudan Law, there is no distinction be- 
tween the prompt and deterred dower, that is to say, 
the widow has a licn for both descriptions of dower on 
her husband's estate. 


QQ. 4. Tf the husband, in his life-tine, gave any thing 
to hus wife beyond the necessaries of food and clothing, 
should such presents be deducted from the debt of 
dower or not?) And is it incumbent on the heirs of the 
husband to satisfy the widow of the accuracy of their 
accounts ? 


R. 4. Wf the husband gave cither money or effects to 
his wife beyond the necessaries of life, in consideration 
of her dower, such presents should be deducted from 
the debt of dower, and in this case it is incumbent on 
the heirs to satisfy the widow of the accuracy of their 
accounts; but if he gave them gratis, it is a voluntary 
donation, of which no account need be taken, as is 
laid down in the Hidaya,—“ If a husband were to send 
any thing to hiswite, and she were to denominate it a 
present, while he asserts that he has given it in part 
payment of her dower, in this case the declaration of 
the husband must be credited.” 
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Q. 5. Supposing that no claim of dower can be pre- 
ferred, either by reason of the omission to prefer it 
within the stipulated period, or by reason of its having 
been discharged by the husband during his life-time, is 
the widow nevertheless competent to obtain her legal 
share of inheritance together with the other heirs of 
her husband? If so, what portion will she obtain as her 
legal share? 


R. 5. By the first reason assigned, the claim of dower 
cannot be defeated, because there is no fixed) period of 
limitation to a claim of dower: nor can the Tength of 
time elapsed since the marriage have that effect, mso- 
much that even were it, for sach reason, declared to be 
forfeited by judicial authority, such decree would be 
null and void, as is laid) down in the Foosool-i Ima- 
deeya,—" Wea Kazee annul the claim of dower on any 
other ground but that of evidence to her havine re- 
ceived jt, or her own acknowledgement to that effect, 
relying on the vulgar doctrine, that loneth of time since 
a marriage was contracted affords presumption that the 
dower was either liquidated or relinquished, such order 
is null and void.” Se also mots laid down in) the 
Ashbah-o Nuzayir. But if the claim of dower be re- 
jected by reason of its having been Jiquidated during 
the life-time of the husband, the widow ts nevertheless, 
after the death of the husband, competent to inherit 
her legal share together with the other heirs, even 
should there be children; and if there should be no 
child, her share is one-fourth, as is Jaid down in the 
Sirajya,—“ Wives take in two cases; a fourth goes 
to one or more on failure of children, and son’s chil- 
dren, how lew svever; and an eighth with children or 
son's children, in any degree of descent. * 


*It may be a question, bow far the rules of drmitation jad down in 
section 14, regulation 3, 1793 and the sulsequent enactment (2 of 
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CASE XXXIII. 


Q. A woman, on the occasion of her marriage, had a 
certain sum of dower settled upon her. The agreement 
was duly witnessed, but no deed was executed, nor 
was the agreement reduced to writing in any shape. 
Is such a mode of proceeding regular, and can the 
woman recover at Law the amount stipulated for? Aro 
the mother and brother of such woman competent, arier 
a period of more than twelve years bas elapsed since 
her death, to sue the husband for the recovery of the 


dower? Subject to what limitation of time is a claim 
of this nature preferrible, and, after the death of the 
woman in question, in what proportion should the 
estate left by her be distributed among her husband, 
her mother and her brother? 


R. The proceeding in this case is perfectly recular 
and proper, and a claim of dewer, supported by wit- 
nesses, though not reduced to writing, is in all respects 
valid according to Law? The mother and brother of 
the deceased woman are competent to prefer a claim 
against the husband for half the dower agreed upen, 
even though a period of more than twelve years may 


should be held to apply toa demand of dower. There can be little doubts 
T should suppose, that the rules of a positive enactment supersede the 
tencts of the Moohummudan law; bul, it the Circumstance of the cause 
of action having originated twelve years before the institution of the 
claim, he deemed an insuperable bar, there would be very few widows 
who could obtain their dower, nor would they be likely to save their 
claim by proving an intermediate acknowledgment cn the pit of the 
husband; for, supposing the parties to have lved amicably t: gether, 
a demand of payment would not only be unusurl but casre] utable. 
J find that the provisions of the Scotch Law exactly coincide with this 
view of the question.—“ Prescription does not run eenfra im valentem 
agere against one who is barred, by some legal jucipacity, Prom pursue 
in: for in such cast, neither negligence nor desela ticn cau Pe smputed 
tohim. This rule a, by a favorable interpretation, extenced fy vives, 
who, ex rercrentia marital, forbear to pursue acthons Coupel Li te thei 
against their husbands, but every prescription Vuns alhiest wees in 
favour of third persons."—Erskine’s Principles of the Law of Sete 

e 369. 
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have elapsed.* This circumstance does not invalidate Widow's heirs 
: : ; may claim her 

the claim. On the death of the woman her heirs were dower at any 

her husband, her mother and her brother, and the pro- “" 

perty should (sce Prin: Inh: 64) have been made inte 

six parts (the husband's share being one moiety and the of a husband 

mother’s one-third), of which the husband was entitled | 

to three, the mother to two and the brother to the 

remaining one as residuary. 


CASE NNANTV. 

Q. A pers sn execuies a deed in favor of his wife at 
the time of h’s marriaze, she being at that time only 
SIX, OF sore, or ning, or, at the most, ten years old. 
The hesbind dies in about a year and eight or ten 
months afer the mruriage. Under these circumstances, 
has the wife any right to sicceed to the property of the 
deceased, in virtue of the deed of dower so executed ? 


R. Under these circumstances, whatever was settled, Wh: 

: cas . . ; specified as 
ascertained, specified and inserted, in the deed of dower, eds Pe 
becomes due on the death of the husband, in conformity He ar 

1 death oO 
to such deed, the provisions of which must be upheld, the hasband, 


F : ; hat without re- 
according to the Hidaya,—° WW a person specily 2 gence to the 
dower of ten or more dirms, and showd afterwards 
Viile, 
constummate his marriage, or be removed by death, his 


wife, in either case, has a claim to the whole of the 
dower specified; because, by the decease of the hus- 
band, the marriage is rendered complete, and every 
thing becomes established and confirmed by its com- 


* However qaestionable may be the propriety of applying the 
rozalathons (see Note to the preceding ¢ se) to the case of the wife her- 
self, who, for obsseus and vatural reasons, may have omitted, during a 
perod of inore than twelve years, to adduce her claim tu dower, yet 
there can hardly be any doubt of the legitumacy of its application to 
supersede the doctrine of the Moohummudan Law, in such an instance 
@s the present, where a period of more than twelve years elapsed be- 
tween the death of the widow and the institution of the claim of dower 


on the part of her bears. 
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pletion, and consequently is so with respect to all its 
effects.” Jf the husband during his life-time pay the 
debt duc to his wife on account of her dower, it is well, 
otherwise it must be defrayed from the property left by 
him. Dower must be satisfied before claims of inheri- 
tance, and the heirs have no title to any part of the 
property, if it does not exceed the amount claimable 
as dowcr. The earliest period of puberty, with respect 
to a girl, is nine years. 


CASE XNXXV. 


Q. 1. Is the deed of dower legally valid and binding, 
or not, and according to Law and the custom of the 
country, notwithstanding that the married woman may 
not have been divorced, is the amount a debt due from 
the grantor of the deed and his heirs, and claimable by 
the heirs of the wife! or is such deed of dower only 
given to prevent divorce, and not due on the death of 
the husband or wife, should no divorce have taken 


place ?* 


R. 1. The deed of dower granted in favor of a free 
woman in this case, has been proved to be good by the 
evidence of the deputy Aazee and of witnesses, and 
the amount due on account of dower, as specified in 
the deed, is due from the husband on complete con- 
summation, without a divorce taking place. — It is 
claimable on the husband's passing a divorce, or on his 
death; and the payment of it, on demand of the wife 
or her heirs, is incumbent on him, in like manner as the 


* The amount of dower 1n this case was excessive, and the sum stipu- 
lated was far beyond the husband’s capacity of paying. As dower 
becomes payable on divorce, it is a frequent practice in India tu stipulate 
on behalf of the wife for a larger amount than the husband is capable of 
paying, with a view to prevent the possibility of divorce; and the question 
in this case was put to ascertain wheter such a promise on the part of 
the husband was to be considered bond fide and binding, or merely 
bonnnal and as a device, 
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payment of his other debts; after the death of her 
husband his heirs must pay the dower out of the de- 
Ceased's property, if he leave assets. 


Q. 2. A husband, (as in this case,) having executed 
a deed of dower in favor of his wife, made over that 
deed to her at the time of the marriage, and the wife 
died betore the husband, without having become pos- 
sessed of any of the property specified in the deed. 
Under these circumstances, is it Jawful, or otherwise, 
for the heirs of the widow to take possession of the 
property retained by the husband; and, supposing those 
heirs not to have become seized of such property du- 
ring the life-time of the husband, do the heirs of the 
husband succeed to his property, in virtue of their 
right of inheritance, or the heirs of the wife, in virtue of 


the deed of dower? 


. 2. Phere are two circumstances specified in the The 
ment of a hob 


decd of dower in question, the one the amount of dower fand’s whoie 
due from the husband, the other the gift of all the Pprerery is 
property, real and personal, money and effects, possessed Bpeciticd pore 
: j ; tion of dower, 
by the husband, in lieu of a portion of the dower; butis nat and 


as the second condition is a contract of exchange, and ‘#4. 
as the value of it, which is a constituent part of the 
dower, 1s unascertained, such contract is imperfect, and 
the wife therefore has no right over the property pos- 
sessed by her husband.* But she and her heirs have a 
right to demand from him during his life-time, and 
after his death from his heirs, the amount of the debt 
specified as being due on account of dower. Therefore, 
after the death of the husband, his heirs will have a 


* The doctrine maintained in this opinion is founded on a well known 
principle of Moohummudan Law, that in all contracts of exchange the 
value of the articles opposed to each other should be ascertained 


defined. 
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right to possess themselves of his property, but the 
heirs of the wife have a right to receive from them the 
sum specified, by procuring a public sale to be made 
of the property left by her husband, and possessed by 
his heirs; or if the heirs of the husband consent, they 
may take so much of the property as shall cqual in 
value the amount of the wife’s dower. 


CASE XXXVI. 


Q. A person executes a deed of dower in favor of 
his wife, purporting to convey to her the proprietary 
right in certain lands, of which he himself was not then 
proprictor, but which subsequently came into his pos- 
session. Is such decd valid and binding according to 
Law? 


R. Under such circumstances, the deed of dower is 
utterly nugatory and void, unless the husband, subse- 
quently to his acquiring the right to the lands specified 
in the deed, put the wile into formal possession of them. 
In this case the deed will be valid and binding, but not 
otherwise. 


CASE XXXVITI. 


Q. Supposing a certain deed of dower to be a valid 
instrument, dves the Law require that the sum therein 
specified should be paid to the widow of the deceased 
person who exccuted it, previously to satisfying claims 
of inheritance out of the property left by him; and the 
total value of the property left not exceeding what is 
sufficient to cover the widow's claim of dower, and she 
having undertaken to liquidate his just debts, is it 
wlowable tor her, under such circumstances, to take his 
landed estate and effects into her own possession, and 
of ler own authority, in virtue of her claim of dower? 
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R. The deed of dower in this case is valid, having No 


been proved by witnesses, for, although the specification 
of excessive dower is not sanctioned by any express 
authority, yet it is permitted, and theretore the sum 
mentioned in the deed is due to the widow from the 
landed estate of the deceased husband and de nandable 
prior to claims of inheritance. But landed property 
which may not have been distinctly mentioned in the 


eed, cannot be taken possession of by the widow, of 


her own authority, in virtue of her claim of dower, 
without a judicial order, whether the property left be 
nore or less than sufficient to liquidate her due. She 
can only become a proprietor of such property by 
making a purchases of it with the money of her dower, 
cither in pursuance of a judicial order, or by the con- 
sent of the hetrs. Property distnetly specified in the 
dower, she may take, by her own authority, without a 
judicial decree or the consent of the heirs. But, as the 
adversary of the widow in this case has accepted the 
management of the landed estate, for her benefit, agree- 
ing to pay to her the rents and profits thereof, without 
reservation, and has refused to undertake the payment 
of a proportional share of debt duc by the deceased 
husband, the whole of which the widow has undertaken 
to liquidate, this amounts to proof of his having 
acquiesced in the widow's taking possession of the 
property. 


CASE XXXVIITI. 


Q. A ian exccutes a deed of dower in favor of his 
wife, settling upon her a specific sum of money. In 
the same deed he states, that he has given to his wife 
all the money and effects and all the property, real and 


personal, of which he was then in possession, or of 


which he may thereafter become possessed, in exchange 


in duwer, 
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tistaction et 
dower, wae’ 
the atey die I 
consented the 
heus. 
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for her dower, on the condition that whenever she 
demanded her dower he would pay it, conformably to 
Law, without excuse or evasion. Under this deed, is 
the wife entitled to all the property, personal and real, 
of her husband, or is she only entitled to the specific 
sum mentioned in the decd? 


Ofadeedspe- R. The expression used by the husband that he had 

um ,, given to his wife all the moncy and effects and ali the 
and as- property, real and personal, of which he was then in 
in lieu : , ‘ ; 

‘allthe possession, or of which he might thereaficr bocome 
seni possessed, in exchange for her dower, amounts to a 
in declatation of an illegal contract of sale, that is to say, 

" a declaration to sell, in one and the same bargain, the 
property then possessed by the vender and also property 
which was then non-existent, or which might thereafter 
come into his possession, without any specification of 
its valuc. The expression above-adverted to is not 
declaratory of a gift for a consideration, which depends 
on the existence of the things reciprocated. Besides, 
in cases of sale and gift, it is necessary that the con- 
sent should be expressed in the place in which the 
tender was made; and if, before the expression of con- 
sent, the tender should be retracted, it is thereby ren- 
dered null and void. In this case it does not appear 
that consent was expressed after the declaration. On 
the contrary, from the concluding part of the sentence, 
conditioning that, whenever she demanded her dower, 
he would pay it conformably to Law, without excuse 
or evasion, it is inferrible that the husband did retract 
his declaration; because, if consent had been ex- 
pressed in the place where the declaration was _ pro- 
nounced, before the retractation, it could not be obliga- 
tory on the husband to pay the dower on demand. 

Therefore the property, real and personal, will not 

pass to the wife under the deed in question, but she 
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is entitled to the specific sum settled on her as 
dower.* 


CASE XXXIX. 

Q. A woman brought an action against herhusband to 
recover one-third of her dower, which was stipulated to 
be paid promptly, and obtained judginent tor the amount 
claimed. She died during the life-time of her husband, 
and after her death her sister sued her husband for the 
remaining two-thirds due to her on account of dower. 
According to the Moohummudan Law, will sach an 
action, brought by the sister of the deceased wite, lie 
against the husband, and is the husband entitled, on 
the death of his s:ife, to come in for any part of the 
sum specified in the decd as due to her on account of 
dower? 


R. The action broucht by the sister of the deceased There being 

; : ’ no other heiré 
wife io rece ver the total two-thirds of the dower due of a deceased 
to te latter is inadmissible, because the sister is an W™™ ber 

; husband and 
heir, and she can sue for the whole, only in virtue of sister share 


; ; — Ban ; 7 : her dower 
being a legatee; and it is not allowable to make @ equally. 
Jegacy in favor of an heir. But the plaintiff being 
sister of the deceased, is entitled to one moiety of the 
amount of the dower unpaid, and the remaining moiety 


revert to the husband. 


CASE XL. 


Q. A woman sues her husband for forty thousand 
rupees and one gold mohur, claiming that sum asa debt 
due on account of dower. The evidence of the relati- 
ons of both parties tends to prove that the amount 


* The provision contained in the Jatter part of the deed was invalid, 
because, in all contracts of exchange certainty is requisite, and it is 
essential that the subject of the contract should be actually in existence 
at the time, or susceptible of delivery at some future definite period. 
See Prin: Sale 13 and 14. 
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above-mentioned is due, and it is also established, by 
the evidence of the same description of persons, that 
it never has been usual to stipulate for less dower on the 
occasion of the marriage of the female relations of either 
party. The defendant however declares the amount of 
dower to have been fixed at the lowest legal standard 
of ten dirms, and he has adduced the evidence of stran- 
gers to prove his assertion. Under these circumstan- 
ces, is the allegation of the wife to be preferred, or 
is the assertion of the husband entitled to superior 
regard ? 


Inadispnte KR. Under the circumstances above stated, the allega- 
alat to the |- : wre 2 
verountof won of the wile is to be preferred, agrecably to the 


aie _ doctrine contained in the Hidaya,—“ In a case where 
duced by the a dispute arises between the husband and wife con- 
“cerning the amount of the dower on the continuance of 
cee the marriage, let us suppose that the husband declares 
aripee diate one thousand dirms for instance, and the wife claims 
Uae two thousand, whoever of the two produces evidence 
claimed, but. in support of his or her declaration, the same is to be 
aeons credited; and, if they both produce evidence, the evi- 
dence on the part of the wife is to be credited; be- 

cause, by such evidence ber right to the excess is esta- 

blished.” So also in the Tatar Khaneea,— Should 

cach party produce evidence, that which proves the 

most is the more weighty and preferable.” In case of 

Proper dower @ dispute relative to a claim of dower, it is incumbent 
ee on the judge to award the proper dower; that is a sum 
where thereis proportionable to the rank and circumstances of the 
ae wife; as is laid down in the Aulumgeeree,—“ Where a 
nmounl. husband and wife dispute as to the amount of dower, 
the judge should award proper dower.” In a suit rela- 

tive to matters connected with marriage, a preference 

should be given to the evidence of relations over that 


of strangers ; as is laid down in the Hummadee,—< The 
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evidence of the families of the parties is preferable to 
that of strangers, in a case of marriage.”’* 


CASE XL. 


Q. A person says to his wife “ you are not my wife,” 
and she in reply says “you are not my husband.” The 
parties however live together until the death of the 
husnyand. Do these words amount to a divorce, and 


* The cause in which the above opinion was given, having been ap- 
pealed to the Court of Sudder Dewanee Adailut, the Law Officers of 
that Court were required to stat-, afler a perusal of the proceedings, 
whether there was sufficient evidence to prove the alleged divorce; and 
if so, Whether the sum claimed was actually due from the husband, and 
senerally whether the exposition of the Law, as given in the Provincial 
Court of Patna, was correct. ‘To this reference the Aazce and Mouftees 
rephed that the divorce was fully proved, and that judging from the 
evidence in favor of the wife only, the sum clatmed by her weuld 
appear to be due from the husband. Wath respect: to the general accu. 
racy of the Futewa delivered in the Court below, they observed thit the 
opinion therem conttined, that the evidence of the wife should be pre- 
ferred in cases where each party adduces evidence, though entertained 
by some lawyers, is nevertheless not the accurate or prevailing opimon 5 
and that jt is not sanctioned by the commentator on the Vigaya, or by 
the compiler of the Hedaya As to the passage cited from the Hummadcee, 
they declared their inability to find itan that work, It may seem Strange 
that the Futwa delivered in the Provincial Court) was signed by no less 
than five Mooftecs, and that they should have misquoted the IMidaya in 
so extraurdinary a manner. The Law is not that the evidence of the 
wife is to be preferred to that of the husband in all cases; but only im 
case her proper dower (that 15 the amount usually paid as dower to 
females of the same family) falls short of the amount claimed by her, 
The following is a Correct extract frog the Hadaya. The part ain Italics 
was omitted in the quotation of the Afooftees,—" Ina case where a dise 
pute arises between the husband and wite concerning the amount of the 
dower on the continuance of the marriage, Jet us suppose that the hus- 
band declares one thousand dirms for nstanee and the wefe claams two 
thousand ; a whiuh case, of the proper dower of the woman do not exrcecd 
one thousand, the declaration of the husband ts to be credited ; but yf ut be 
tivo thousand or wpwards, that of the wife; and whoever of the two pro- 
duces evidence in support of lis or her declaration, the same is to be 
credited, wider erther of the above corcumstances ; und if thes both produce 
evadence, under the first of the above circumstances, that is the woman's 
proper dower not ercecding one thousand dirms, the evidence on the part 
of the wife is to be credited, because by such evidence her night to the 
excess 18 established.” 

The principle on w hich the Law proceeds is as folluws:—If the pro- 
per dower of a woman equal or exceed the amount of her claim, and 
neither party have evidence, her allegation is to be credited, because, 
prima fucie, 1t is more probable; but if, under such circumstances, both 
parties have evidence, that adduced by the husband should be prefer- 
red, because the object of evidence 2s to establish some matter wluch is 
not prima facie apparent. 
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are they sufficient to exclude the wife from the inhe- 


ritance or not? 


R. Under the above circumstances, the widow can 
not be debarred from inheriting her husband's estate, 
because such a declaration ducs not amount to divorce, 
so as to exclude from inheritance. It is laid down in 
the Fulawa-i-Aulumgeerce and other books of Law, —“ If 
a man say to his wife “ you are not my wife,” by su-h de- 
claration no divorce will take place, even althoug:: such 
was the intention of the husband, and this opinion is 
universally received,” 


CASE XLII. 


Q. A person on the 20th of Suffur in the year 1232, 
Hijree, (corresponding with the 7th Pous of 1224, B. S.) 
declared that he had repudiated his wile by three di- 
vorces, agreeably to the rules of the Moohummudan 
Law, from the year 1178 or upwards of forty-six years 
back. In this case, from what date should the divorce 
be held to take effect? 


R. Under the above circumstances, if the wife deny 
fact of her having been divorced by the husband, 
divorce, according to Law, should be held to take ef- 

fect from the date on which it was declared; as is laid 
down in the Shurhi Vigaya,—“ If a person say to his 
wife, whom he marricd previously to the day to which he 
referred the divorce “ you are divorced yesterday,” and 
she deny it, the divorce takes effect only from the mo- 
ment of its being declared.” 


2 CASE XLIITI. 


Q. A man of credit and respectability had two wives, 
by each of whom he had children. On his death the 
friends of the children of one of his wives declare that 
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the other was not married to him, but merely entertained 
by him as a servant. Owing to the length of time 
which has intervened, the fact of the marriage cannot 
be fully substantiated. Under these circumstances, 
what should be considered sufticient proof to establish 
the marriage? 


R. If the person representing herself as the wile of ae Pas) 
; ar : . of the off- 
the deceased, (whose marriage with him, owing to lapse eerie 
free woman 
; having been 
oppusite party not to have been married to him, but ackhnowled- 
: ; : ged, is suflici- 
merely cutertained as a servant) is a free woman, and oie’ 


of time, cannot be proved, and who is declared by the 


nota stave, and the deceased should have acknowledged of ber 
aye with the 


the parentize of her offspring, such acknowledgment acknow- 
on hus ptrt is suflicient evidence of the marriage, but it 48°" 
is not sudicieat evidence on which to establish a claim 

of dowcr, as is stated in the Ashbah-o-nuzayir, —“ An 
acknowledgment of parentage is au acknowlcdement of 
marriage, but not of dower.” In this case, though there 

is no evidence to the nuptials, there is the acknowledg- 

mcat of the father as to the parentage of the child, 
which is sufficient proof of marriage.* 


CASE XLIV. 

Q. A woman having been divorced by her husband, 
lodges a complaint against him, claiming the sum of six 
rupees and twelve annas as her alimony for the time of 
Edit or term of probation, being three months and 
thirteen days. After the divorce, according to the 
Moohummudan Law, has she any right to obtain main- 
tenance from her husband for the time of Edit or term 
of probation? and how many months and days are fixed 
as the period of Edit or term of probation ? 


* This is going beyond the maxim that “ Pater est quem nuplia demon- 
strant:” for in this casc the nuptials are indicated by the father, and not 
the father by the nuptials. 

P 2 
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R. According !o Law, the Edit or term of probation of 
a woman arrived at the age of puberty, and divorced 
from her husband, extends until three succcssive men- 
struations have occurred. It is Jaid down in the 
Viqaya,—* The time of Edit or term of probation 
allowed to a free woman is that occupicd in three suc- 
cessive menstruations.” “ The Edit of a woman, who, 
on account of extreme youth or age, is not subject 
to the menstrual discharge is three months.” ‘The 
Edit of a pregnant woman Is accomplished by her deli- 
very.” So also the same authority,—“* The Edit of a 
pregnant woman continues until she be delivered of a 
child either dead or living.” It is incumbent on the 
husband to defray the expences of his divorced wife 
on acconnt of food, raiment and habitaticn until the time 
of Edi or term of prebaticn be expired. As is declar- 
ed in the Shurhi Viqaya,—* To a woman reversibly and 
to one irreversibly divorced, and to one whose separa- 
tion from her husband originated from no circumstance 
which can be imputed to her as a crime, as in a case 
of option of puberty or manumissicn, or of a separation 
demanded by her on account of inequality, maintenance 
and a habitation should be assigned.” 


CASE NLV. 


Q. To which of the parents does a bastard child be- 
Jong, and to which of them should the charge of it be 
coniided, when they cack scparately claim it? 


Kt. A bastard child belongs, legally speaking, to nei- 
ther of its parents, and it is in every sense of the word 
filius nidiius; Dut for the purpose of securing its due 
nourishment and support, it should, until it has attained 
the age of seven years, be left in charge of the mother, 
After that age it may make its own election with which 
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of the parents it will reside, or it may live apart from 
them altogether, if so inclined.* 


CASE NLVL 

Q. A weman lived, for a considerable time, in a state 
of cohabitation with a man, but it is not clearly proved, 
that she was married to hii. Afterwards disagrecing, 
they separated. The parties are now disputing about 
the rigbt to several daughters, who were the fruits 
of their intercourse. To which of them does the pos- 
session of the danehters b long according to Law? 


R. It the man declare, that the dauzhters are Its 
offspring, such declaration must be upb ld as con- 
clusive, provided that the womin has apparently no 
other husband; because the fact of parcntage may be 
determined by declaration. ‘The maintenance of the 
duuchters is incumbent on the father, but not on the 
mother, "Boose dauvhiters are free, and cannot therefore 
be considered ia the livht of slaves. It follows, asa 
consequence, that marriage bhuot be presumed, to eaard 
against the supposition of formeation. Ff the man 
however confess, that the dauehters are the fruits of for- 
nication, there wil be no legal relation bety een dim and 
them, nor will their maintenance bo ineumbent on him. + 


CAST ALVIE 


Q. Supposing A not to have achnowledeed, during 
his life-time, the perentage of B and ©, begotten on 


* ‘This corresponds exactly with the provisions of the English Law on 
the same subject, according to which a bastard autil at attam the age 
of seven vears Cannot be separated from its mother. ‘The Moohumasu- 
dan Law, however, inthis paruicular does not apply this rale evclusiely 
to bastards, but generally to all children, whether Jewriamate or alle. 
gitimate. 

t The extreme tenderness of the Law with regard to childrenis such, 
that it will never suppose them to be ulesui mate, so lone as itas posseble 
ty suppose that their parents were lawfully mariued, 
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his slave girl, and not to have performed the cere- 
mony of numukchushee,* have B and € a legal right 
to inherit the property left by the deceased A, notwith- 
standing the omission? 


R. Although it does not appear that A made any 
direct acknowledgment of parentage, yet B and C have 
a legal right to inherit the property left by him, because 
it has been established by witnesses, that they are the 
sons of a woman (called a slave) who was living ina state 
of cohabitation with A. From these and other circum- 
stances of the case, sach as outward appearances and 
notoriety, it is established, that B and C were the sons 
of A, and that their mother was marricd to him. The 
witnesses, who negatived the marriage, obviously in- 
tended to assert, that they had no ocular knowledge of 
the fact, not an absolute denial of its having occurred, 
to assert which, would be a palpable and malicious 
falsehood. Besides it is not allowable to impute fornt- 
cation toa Moosulmaun. The absence of ocular know- 
Iedge is not detrimental, in the case of evidence founded 
on notoricty. Had the witnesses possessed ocular 
hnowledge, they would not have deposed to the notoricty 
of the fact. In the evidence there is no direct proof 
that tlie deceased did not acknowledge the parentage, 
and admitting that there was evidence to that effect, 
it would not be prejudicial, because the popular mean- 
ine of the term “ s/are,” as used in India, is a nominal 
slave, that is to say, a person really free, who is hired or 
purchased, and is therelore designated a male or female 
slave; and to establish the parentage of the offspring of 
such slave girl, claim and acknowledgment are not ne- 


* This is an usnal ceremony performed by Moohummudans, consist- 
ing, as the name imports, in causing the children to taste salt. It 
seems to be a superstitious practice, .vc is apparently borrowed from 
the anneprasuna cf the Hindoos, 
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cessary. It is admitted, that to establish the parentage 
of the offspring of legal slave girls, claim and acknow- 
ledgment are necessary, but, in legal strictness, slavery 
has been almost extinct in this country, for a series 
of gencrations. The expression “ unmarried,” (used by 
some of the witnesses) affords presumption, that the 
woman was the nominal slave of the deceased, because 
legal slave girls cannot be married by their masters. 
The ceremony of numukchushee is not legally insisted 
on, so as that by its omission, the parentage would 
be set aside. The authority for the above opinion is an 
extract. from the Wholaseut-ool Mooflieen,---\' Gene- 
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rally speaking, hearsay evidence is not admissible, tor the adinis- 


sibility of 


except in tour Cases. Regarding death, or descent, or Crna 


Marriage, om with respect to a Nazee. To instance dence in cases 


this in a case of descciut, when a person hears from 
Others, that scech a oae is the son of such a one, it is 
competent to him to give his evidence to that effect, 
athough he may not have witnessed the birth in that 
person’s family; In the same manner as we at this day 
testify, that Aboo Bucr (on whom be the inercy of God) 
was the son of Quhafa, although we never saw Quhafa. 
To instance marriage, when a man sees another living 
in a state of cohabitation with a woman, and it is 
rumoured that she is his wife, it is competent to him 
to give evidence, that the woman is the wife of that 
person, although he may not have been present when 
the marriage was contracted. And when persons give 
evidence, under such circumstances, declaring that they 
are not cye witnesses to the fact, but that it is noto- 
rious, their testimony will be received as valid.” Such 
also is the doctrine contained in the Hidaya,—“ It is 
not allowable for witnesses to depose to any thing, 
which they have not seen, except in cases of descent, 
marriage, death, jurisdiction of a AKazee, and sexual 
intercourse. It is competent to a person tu depose 


of marriage 


and other 
Instances, 
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to a fact, which may have been communicated to him 
by another, in whom he has confidence. ‘Tuis proceeds 
upon a favorable construction. Thus for instance, a 
person sees a nan and woman living in the same house, 
and cohabiting with each other after the manner of 
husband and wife. In such case he may depuse to the 
marriage.” The same docirine is maintained in the 
Moheet-oo Surukhsee, Munnth-ool Ghujar, Buhroorayiq 
and other standard authorities.* 


CASE XLVITI. 


Q. A person disinherited his son, and afterwards 
being on his death-bed, repudiaicd his wife, the mother 


* The above opinion was delivered by the Iuzcec-ool HKoozat ; but 
the first Mooftec, Moohummud Rashid, disazreed with hun in Op mon, 
maintaining, that the parentage was not established, and that B and 
C had no right of inheritance to the property Icft by A. His argument 
was, that there we two descriptions of slaves, the one nominal and 
the other legal, and that supposing the mother of B and C to have 
been of the former desctiption, that 1s to say, a nominal slave or really 
tree, in order to establish the parentage, if was necessary to prove a 


If on the other hand, they were legal slaves, the acknow- 


marriage. 
their descent. 


Iedgment of parentage by A was necessary tu prove 
On further reference to other Moosulmcun doctors, the opinions were 
nearly equally divided; but after all, the diflerence of opinion meely 
originated in a different estimate of the evidence, and not on a point 
of Law. There can be no doubt of the accuracy of Movohummud Rashia’s 
opinion, supposing the evidence not to amount to proof of mariage ; 
but itis equally certain, that the other was the currect opimion, sup- 
posing the evidence to have afforded such proof. Cobabitation and 


notoriety afford suflicient presumption, and hearsay evidence is admis- 
Vide the Chapter on Evidence, Hamilton's Transla- 


sible in such cases. 
The Court therefore decided in 


tion of the Htrdaya, vol. lL page 677. 
favor of the sons, the nature of the evidence being deemed. sufficient 


to establish their descent. But three points of Law were settled in 
this case. First,—That a marriage may be proved by something short of 
ocular proof, such as continual cohabitation, notoriety, hearsay or cir- 
cumstantial evidence. Secondiy,—That where a woman ts really and 
legally the slave of a man (that is to say, has been captured in an infidel 
country, or is a descendant of such captive), her master cannot warry 
her; and to establish his parentoze to the children begotten on such 
woman, he must Gaim and acknowledge them, Thirdly,—That where 
a Woman is merely the nominal slave of a man (that is to say, has been 
sold, or hired to the person with whom she resides, Which condition 
is not recognized by law as slavery), her master can marry her; and 
where there is circumstantial evidence to presume matimmony, the off 
sprmg will be legitimate, without claim or acknowledgment on the part 
of the father, 
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of the son, by divorce. Are the disinheriting and di- 
vorce In such case legal, and has the divorced widow 
any right to inherit the estate of the deceased? 


KR. If a person deny the parentage of a child at the Denial of pa. 
time of its birth, and when he receives the congratula- Puen 
tions usual on the occasion, such denial, according to 
the Moohummudan Law, is available, and if he disown 
him after the time already specified, his disowning is of 
no effect in Law; as is laid down in the Viqaya,—“ If 
aman deny the parentage of a son atthe time of his 
birth, or at the ceremony usual at the nativity, his deni- 
al is effectual, otherwise not; and in such cases the hus- 
band and wife showid both be subjected to ladu or 
imprecation. * If a man divorce his wile, being in 
health at the time, ‘divorce is legal and valid, and 
the divorced wife has no right to inherit the property of 
her husband; but if the husband, befng on his death -bed, of death-bed 
repudiate his wife by an irreversible divorce, and he die 2°": 

efore the expiration of the period of her edit or term 
of probation,} the divorce is good, but she has a nght 
to inherit: if on the other hand, he survive her term 
of probation, she is excluded from the inheritance.  Itis 
declared in the Fu’awa Nukshbundee,—“ Ws a person, 
being on his death-bed, repudiate his wife by an irre- 
versible divorce, and he dic before the expiration of the 
term of probation, she will inherit from him, but if he 
dic after the conclusion of the term, she will be exclu- 
ded from the heritage.” 


* Lada, inthe language of the Law, signiies testimony confirmed by 
oath, on the part of the husband and wife (where the testimony is 
strengthened by an imprecation of the curse of God on the part of the 
husband, and of the wrath of God on the part of the wife), in case of the 
furmer accusing the latter of adultery. See dMidaya, vol. : page 344, 


+ The time of probation which a divorced woman is to wait before she 
can engage in a second marrage, in order tou determine whether or not 
she be preguant by the former. See ddiduya, vol. I, page 
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CHAPTER VII. 


PRECEDENTS OF GUARDIANS AND MINORITY. 


CASE I. 


Q. A person transfers by gift the whole of his pro- 
perty to his wife and minor children. On the death of 
the wife, her brother lays claim to the charge of the 
persons and property of the minors, in virtue of a 
nomination to that effect im the will of the original 
proprietor, and likewise by the appointment of his 
sister. The brother of the original proprietor also puts 
in the same claim, in virtue of his being next of kin. 
In this case, to which of the two persons above-speci- 
fied docs the right of guardianship legally attach? 


Guardians for 3 =R. In Law, guardianship over minors is of two des- 
soe mmamage criptions: the one is for the purpose of matrimony, the 
other for the care of the property. The right of guardi- 
anship, for the purpose of matrimony, attaches to the 
paternal kindred; according to the Vigaya,—< The 
paternal relation is the guardian, according to his 
And for their Proximity in point of inheritance.” ‘The care of the 
Drapery property Icgally devolves, first on the father and his 
executor, next on the paternal grandfather and his 
executor, next the right of nomination rests in the ruling 
power and its administrator: that is to say, any person 
whom the government may please to appoint to the 
custody of the infant’s property is a legal guardian; 
according to the authority above quoted,—* First, his 
father, or the executor of the father, is his guardian, 
then the paternal orand-father or his executor, then the 
magistrate or his executor.” The mother, and the pater- 
nal uncle, and the maternal uncle, have no legal title to 
the guardianship of the property of the minors, as 
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they do not come within the class of persons above enu- 
merated. The alleged appointment by the mother is 
nugatory, because, having no right of guardianship her- 
self, she cannot convey such right to another. If the 
alleged appointment of the maternal uucle, in the will 
of te original proprietor, be proved by competent wit- 
nesses, he will be legally entitled to the guardianship 
of the minors. If not proved, it) will remain with the 
ruling power to nominate a guardian.* 


CASE UE. 

Q. A and B are joint proprietors of certain property 
with C, a minor, the latter having an equal interest with 
his uncle A, who was duly appointed his euardian. 
These two persons, that is to say, A the uncle, and, 
through him B his wife, act the part of guardians and 
manage all the pecuniary concerns of the minor. By 
some means they contrived to sell a portion of the 
minor's property to a third person, and still persist in 
maintaining the validity of the sale, on the plea of their 
having the entire management of the person and pro- 
perty of the minor. Under these circumstances, is such 
sale valid and maintainable by the venders, in virtue of 
the deed of sale having been regularly signed, sealed 
and duly attested by others? 


R. If the joint property of A, B and C was real, that 
is to say, consisted of lands, the sale by A and B of 
C's portion ig illegal, notwithstanding the fact of their 
having the care of his person and property, unless 
under certain circumstances; unless the minor's share 
can be sold for double its value, unless there are no 
means of supporting him without having recourse toa 
sale of his property, unless the lands be in imminent 


e emmieal 





* See Prin; Guard : 5, 6, 7 and 10. 
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danger of being lost, or unless with a view to save the 
minor’s property from usurpation, or unless some similar 
emergency exist. If A and B, under such circumstances, 
sold the minor’s share in the lands, the saie will be 
valid and binding. If, on the other han‘, the joo? pro- 
perty was not real, but personal, A and 2 have no right 


,to dispose of the minor’s share, if he thereby sastain 


any loss, or if it be an equal chance whether profit 
or loss will accrue. But if by the transaction it be 
manifest that C must gain clear profit, it is allowable 
for A and Bto sell his share. The principle of the 
Law is, that it is allowable fer a guardian, executor, or 
any one who has the care of the person and property of 
A minor, to entcr into a contract on his bebalf where the 
profit must be clear and certain; for instance, they may 
always accept a gift on his behalf In the case of a 
contract where there is a possibility of loss, it has been 
held that a near guardian (by which is meant a father 
or vrand-father or guardians duly appointed by them) is 
at liberty to enter into it, but that a remote guardian, 
such as an uncle or a brother, is not at liberty to enter 
into such contract on behalf of the minor. Where, 
however, nothing but loss can accrue to the minor, such 
as in case ot making a donation or granting a loan, it 
is not legal for any guardian, near or remote, or for any 
executor or other person under whose care he is, to act 


on his behalf.* 


CASE III. 


Q. A person dies, leaving a son aged three years, a 
daughter at the breast, a widow (the mother of the 
children) and a half-brother. Under these circum- 
stances, who is legally entitled to the care of the per- 
sons of the minors, and, after the widow’s claim of dower 


orerene tment eA A CAE tr NP A PP enna a+ 


* See Prin: Guard: &c, 14 and 15, 
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has been satisfied, who has the right of exercising the 
functions of trustce and manager of their property? 


R. The mother is entitled to the care of her infant Mother's right 
: si : ; ay _ of munrdian 
children if she continue single, but she forfeits this slip, lipses 


by her second 


immediately on her contracting a second marriage. 
MALL Ae, 


li, however, within the period of the infancy of the 

children, a separation should take place between her and 

her second husband by divorce or other means, the right 

reverts to her, because the objection to her having the 

charge of the infants is thereby removed. But by the Except witha 
marriage of the mother wifha near relation of the infants, eee 
such as their paternal uncle, her right to retain charge 

of them is not forfeited. This being the Law, therefore, 

if the mother of the infants should not have contracted 

a marriave with some stranver, she is entitled to the 

care of the son until he attain the age of seven years 5 Her right 
this being the age fixed upon at which a boy is so far Se 
independent as to be able to perform, without assis- 

tance, those acts which are absolutely necessary. When 

he shall have become so far independent, that is to say, 

when he shall have attained the above age, he must 

be delivered (even though force should be used in 
separating him from the mother) to his natural or ap- 

pointed guardian, because to them belongs the duty of 
education. The daughter should be left under charge And over 
of the mother until she manifest natural signs of “*¥8>t'* 


puberty.* 


CASE IV. 


Q. Is a person legally competent to commit the guar- 
dianship of his infant daughter to his wife, who is the 
mother of the infant? 


* See Prin: Guard &c., 8 and 9. 
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The mother of R. A person is legally compctent to commit the guar- 
He ee dianship of his infant daughter to the mother of such 
its guardian. jnfant, she being his wife. This doctrine is upheld by 

various authorities, especially by the Hidaya, in the 


chapter treating of gifts.* 


CASE V. 

Q. 1. A lease being in every other respect confor- 
mable to the provisions of the Moohummudan Law, 
must it be sct aside merely on the ground of its being 
eranted in perpetuity or of the death of the lessor, and 
of his successor who confirmed the grant? 


The non-spe- = RR. J. Although the lease may have been in every 
; cane “other respect conformable to the provisions of the 
De Moohummudan Law, yet the fact of its having been 
pars granted in perpetuity and the death of the lessor are cach, 
Nes iasulty  coparately, suflicient to sct it aside; because, in all 
aside a leas® Joascs, the specification of a term is an essential! condi- 

tion of the contract and the existence of both of the 

contracting parties, until the expiration of the term it 


is indispensable to its continuance. 


(Q. 2. Supposing that the lease was for a limited 
period, that it was otherwise valid, that the successor of 
the original Tessor confirmed the lease in a formal 
manner and made mention of it in a decd of gift which 
he executed in favour of his six sons and the parties in 
this cause, that the lessee (being the minor son of the 
Iessor) was registered as farmer during the life-time 
of the lessor, that the lessor during his life-time mana- 


* Had there been no appointment, the mother would have been 
entitled to the custody only of her child until its attaining a certain age 
(See Prin: Guard: and Min; 8.) The doctrine laid down in this case 
merely tends to establish the fact that the mother is equally eligible with 
others to be nominated guardian, 
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ged the farm for his minor son, and that, after his death, 
and during the minority of the lessee, his cousin acted 
as manager on behalf of the minor, who, on his coming 
of age, took possession of the farm himself, conforming 
to all the conditions of the contract; under these cir- 
cumstances, is the lease good and valid? 


R. 2. Supposing the contract to be in all other 
respects good and valid, as stated in the foregoing ques- 
tion, it should be upheld under the circumstances therein 
set forth, the successor of the lessor having contirmed 
the contract, and the farm having been managed by 
the minor’s guardian, notwithstanding the fact of the 
minority of the lessee. 


Q. 3. The gift in favour of a minor is perfected by 
the scizin of his father or other guardian. Is the seizin 
of a guardian of a minor farmer on the same principle 
sufficient to establish the validity of the lease? and is 
the consent of the minor to the conditions of the con- 
tract, after his coming of age, sufficient to uphold it as 
valid and binding? 


R. 3. As the seizin of a father or of a guardian is 
sufficient to perfect a cit m favour of a minor, soa 
siiilar seizin is sufticient in the case of a lease, un- 
less there may be some conditions im the contract pre- 
judicial to the interests of the minor, such as a stipu- 
lation for the payment of the rents, notwithstanding 
any injury sustained by the estate, in consequence of 
inundation, drought or destruction of the produce by 
other unavoidable accidents, in which case the minor is 
at liberty to object to the fulfilment of such conditions 
made during his minority; for a contract which was 
essentially void cannot subsequently be insisted on as 
good and valid. 
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CASE VI. 


Q. A person at the point of death nominated his 
wife and the brother of his son-in-law to the charge of 
the persons and property of his infant.son and daugh- 
ter, the former of whom was six years old, and the lat- 
ter only two years old. The minor son institutes a 
suit against a stranger to recover some personal pro- 
perty. Under these circumstances, is the action insti- 
tuted by the minor son maintainable in Law or not? 


R. It appears from the petition presented by the 
wife and the brother of the son-in-law of the deceased, 
that he (the deceased) committed to them the care of 
his infant children, and made over to them his entire 
property in trust for the support of those children. 
They are therefore, according to the Moohummudan 
Law, exccutors of the deceased to all intents and pur- 
poses; as is laid down in the Shurhi Vigaya,—“ He 
to whom the father has entrusted the disposal of his 
family and fortune is his exccutor.” An executor duly 
constituted must be considered the guardian of the son; 
as appears from a passage in the Viqaya,—“ The 
guardianship of a minor Icgally belongs, first to the fa- 
ther, next to his executor, next to the paternal grand- 


Anaction may father.” A suit instituted by two executors conjointly or 


be instiuuted 


by a minor, 
wal at. 


p- 
f 


of his 
guardians, 


by either of them separately, for the right of an orphan, 
is maintainable in Law; according to the «uthority 
already quoted,—*“ If a man appoint two persons as 
his executors, they are not entitled to act separately, 
except for the performance of the deceased’s fune- 
ral ceremony or for the preferment of a claim to 
maintain his right.” In the present case the action is 
good, because both the executors concurred and sup- 
ported the claim set up by the minor son. 


Precedents of slavery. 


CHAPTER VIII. 


PRECEDENTS OF SLAVERY. 


CASE I. 


Q. A Moosulmaun having been sent by the ruling 
power to subdue some rebellious Hindoos, and having 
obtained a victory over them, took several of their 
body prisoners. Among them, there was one boy of 
tender years, whom he made his own slave, and after- 
wards, having instructed him in the principles of the 
Moohummudan faith, he adopted him as his own son, 
and, in his education and other matters, he treated him 
with the care and consideration of a parent. Under 
these circumstances, can the boy so recognized as the 
son of the person above alluded to, be considered as 
his slave agreeably to Law? 


R. Admitting that the boy was legally reduced to Fmancipation 
slavery (which by no means appears clearly from the ee ee el 
question), if the Mousulmaun recognized him as his son, implied. 
and declared him to be such, he will be free, even 
though that may not have been the intention of the 
person who made the declaration. If a person should 
say “this is my son” or “ this is my daughter,” emanci- 
pation follows of course, without proof of intention. 

The reason is, that, as the expression, in its strict sense, 
is not applicable, it must be taken, in its metaphorical 
sense, to mean emancipation; whatever may have beeu 
the intention of the person who used it. Consequently, 
if the Moosulmaun, in this case, not only called the boy 
his son, but also treated him with parental carc and 
consideration, he must a fortiori be accounted free, and 
after his emancipation has been once established, he 


cannot, under any circumstances, revert to the condi- 
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tion of slavery. Property over mankind is terminablo, 
by emancipation, which annuls proprietary right, for, in 
the original creation of man, he was not intended as a 
fit subject of property. 


CASE If. 


Q. 1. What description of slaves.are authorized by 
the Moohummudan Law? 


R. 1. All men are by nature free and independent, 
and no man can be a subject of property, except an 
infidel, inhabiting a country not under the power and 
controul of the faithful. This right of possession, 
which the Mooslims have over Hurbees, (i. e. t 
fighting against the faith) is acquired by Isteel, 
means the entire subduement of any subject of proper- 
ty by force of arms. The original right of property 
therefore, which one man may possess over another, 
is to be acquired solely by Istce/a (as defined above); 
and cannot be obtained in the first instance, by pur- 
chase, donation or heritage. When therefore an Imam 
subdues, by force of arms, any one of the cities inha-: 
bited by infidels, such of them as may be taken prison- 
ers become his rightful property; and he has the power 
of putting them to death, or making them slaves, and 
distributing them as such among the Ghazees, (i. e. vic- 
torious soldiers, particularly when fighting against 
infidels); or he may set them at liberty in a Moosulmaun 
country, and Jevy the capitation tax. Should he make 
them slaves, they become legal subjects of property, 
and are transferable by sale, gift or inheritance; but if, 
alter captivity, they should become converts to the faith 
(islam), thes power of death over them is thereby. 
burred, though they would continue slaves; for slavery 
being the necessary consequence of original infidelity, 
the subsequent conversion to Is/am does not affect the 
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prior state of bondage, to which the individual has been 
regularly rendered liable by Isteela, provided this be 
clearly established. From this it is evident that the . 
same rules are applicable to slaves of both sexes. If 
slaves are afterwards sold or given away, by the Imam 
or by the Ghazees who shared at the distribution ; or if 
they should become the property of another by inberi- prea it 
tance; they then become slaves, under the three differ- a nace by 
ent classes of purchase, donation, and inheritance. If = 
a female slave should bear offspring, by any other than 
by her legal lord and master, whether the father be a 
free-man or slave, and whether the slave of the said 
master or of any other person, in any of these cases, 
such offspring is subject to slavery; and these are called 
Khanazad, i.e. born in the family. But if the children 
be the avowed and acknowledved offspring of the right- 
ful owner, they arc then frec, and the mother of them, 
(being the parent of a child by her master) becomes at 
his decease free also. And this rule is applicable to 
all their descendants to the latest posterity. The prac- 
tice among free-men and women, of selling their own 
offspring during times of famine, is extremely improper 
and unjustifiable; being in direct opposition to the 
principles above stated; viz. that no man can be a 
subject of property, except an infidel taken in the act 
of hostilities against the faith. In no case then can 
a person legally free become a subject of property ; and 
children not being the property of their parents, all 
sales or purchases of them, as of any other article of 
illegal property, are consequently invalid. It is also im- 
proper for any free-man to sell his own person, cither in 
times of famine, or though he be oppressed by a debt 
which he is uuable to discharge. For in the first of 
these cases a famished man may feed upon a dead bo- 
dy ; or may even steal what is necessary for his sup- 
port, and a distressed debtor is not liable to aay fine or 
R 
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punishment. We are not acquainted with the princi- 
pal or detailed circumstances, which led to the custom 
prevailing in most Moosulmaun countries, of purchasing 
and selling the inhabitants of Ethiopia, Nubia, and 
other negroes; but the ostensible causes are, either that 
the negroes sell their own offspring; or that Moosul- 
maun or other tribes of people take them prisoners by 
fraud and deceit; or seize them by stealth from the sea 
shores. In such cases however they are not legally 
slaves; and the sale and purchase of them are conse- 
quently invalid. But if a Moosulmaun army, by orders 
of an Imam, should invade their country, and make 
them prisoners of war, by force of arms, they are then 
legal slaves; provided, that such negroes are inhabi- 
tants of a country under the controul and government 
of infidels; and in which a Moosulmaun is not entitled 
to receive the full benefit and protection of his own 
laws. With regard to the custom prevailing in this 
country, of hiring children from their parents, for a very 
considerable period, such as for seventy or eighty years, 
and under this pretext making them slaves, as well as 
their progeny also, under the denomination of Khanazad 
(domestic slaves), the following laws arc applicable: 
Tt is lawful and proper for parents to hire out their 
children to service; but this contract of hire becomes 
mul and void, when the child arrives at years of dis- 
cretion, as the right Gf paternity then ceases. <A free- 
man, who has reached the years of discretion, may 
however enter into a contract to serve another, but not 
for any great length of time, such as for seventy years; 
as this also is a mere pretext, and has the same object of 
slavery In view; whereas the said frec-man has the op- 
tion of dissolving any contract of hire under either of 
the following circumstances :—First, It is the custom, 
in covtracts of this nature, for a person hired on service 
to reccive a compensation in money, clothes and food, 
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as the wages of hire; any day therefore that a servant 
receives such compensation, he is in duty bound to 
Serve for that day; but not otherwise. Sccundly, The 
condition of a contract of hire requires that the return 
of profit be agreeable to the waves of hire, and this can- 
not be ascertained, but by degrees and in course of time. 
The contract of hire therefore becomes complete or 
fulfiiled, according to the services or benefit, actually 
rendered in return for the wages of hire received: and 
the person hired has consequently the option of dis- 
solving the contract at any moment of the period origi- 
nally agreed for. It is however unavoidable, and 
actually necessary, in contracts of a different nature, 
such as in farms of land, &c. that the lessee should not 
have this power. But reverting to coniracts of hire for 
service, for a long period, and the nefarious practices 
of subjecting free-men to a state of bondare and slavery 
under this pretence, it appears cxpedient to provide 
avainst such abuses; and with this view, to restrict tle 
period of service, in all contracts of hire of free-men, 
to a month, one year or at the utmost to three years ; 
as in the case of a farm of endowments. Pt is custo- 
mary also, among women who keep sets of dancing 
girls, to purchase female children from their parents; or 
by engagements directly with the caildren themselves. 
Exclusively of the illegality of such purchases, there is 
a further evil, resulting from this practice, which is, 
that the children are taught dancing and singing for 
others, and are also made prostitutes; both of which 
are extremely improper, and expressly forbidden by tne 


Law. 


Q. 2. What Iegal powers are the owncrs of slaves 
allowed to exercise upon the persons of their slaves; 
and pazticularly of their female slaves? 
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Rh. 2. The rightful proprietor of male and female 
slaves has a claim to the services of such slaves, to the 
extent of their power and ability; he may cmploy them 
in baking and cooking, in making, dying and washing 
clothes; as agents in mercantile transactions; in at- 
tending cattle, in tillage, or cultivation; as carpenters, 
ironmongers and goldsmiths; in transcribing; as 
weavers, and in manufacturing woollen-cloths; as shoe- 
makers, boat-men, twisters of silk, or water-drawers 3 
in shaving, in performing surgical operations, such as 
cupping; and as farmers, bricklayers, and the like: and 
le may hire them out on service in any of the above 
capacitics. life may also employ them himself, or for 
the usc of his family, in other duties of a domestic 
nature; such as in fetching water for washing, or puri- 
fication; in anointing his body with oil, and rubbing 
his feet, in attending his person while dressing; and 
in guarding the door of his house, &c. He may also 
have connexion with his legal female slave; provided 
she is arrived at the age of maturity, and the master or 
proprictor has not previously given her in marriage to 
another. 


Q. 3. What offences upon the persons of slaves, and 
particularly of female slaves, committed by their own- 
ers, or by others, arc legally punishable, and in what 
manner? 


R.2. If a master oppress his slave, by employing 
him in any duty beyond his power and ability; such as 
insisting upon his carrying a load which he is incapa- 
ble of bearing, or climbing a tree which he cannot 
accomplish, the ruling power may chastise him. It is 
also improper for a master to order his slave to do that 
which is forbidden by the Law; such as to put an 
innocent person to death; to set fire to a house; to 
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tear the clothes of another, or to commit adultery 

and fornication, to steal, or drink spirits, or to slander 

and abuse the chaste and virtuous; and if a master 

be guilty of such like oppressions, the ruling power 

may inflict on him exemplary punishment by Tazeer and 

Akoobut, on principles of public justice. It is further 

unlawful for a master to punish his male or female 

slaves for disrespecitul conduct, and such like offences, 

further than by moderate correction, as the power of 

passing sentences of Tazeer and Qisas is solely vested 

in the ruling power. If therefore the master should Head 
exceed the limits of his power of chastisement above for maltreat- 
stated, he is liable to Tazeer. If a master should have ™%! 


slave, bul 
connexion with his female slave before she has arrived is not Tee 
at the years of maturity, and if the female slave should cause tor _ 
in consequence be seriously injured, or should die, the “™“™Ps"0™ 
ruling power may punish him by Tazeer and Akoobut, 


on principles of public justice as before stated. 


Q. 4. Are slaves entitled to emancipation upon any 
and what maltreatment? and may a Court of Justice 
adjudge their emancipation upon proof of such mal- 
treatment? In particular, may such judginent be passed 
upon proof that a female slave has, during her mino- 
rity, been prostituted by her master or mistress? or that 
any attempt of violence has becn made upon her per- 
son by her owncr? 


R. 4. If the mastcr of male or female slaves should 
oppress or tyrannize over them, by beating them un- 
justly, stinting them in food, or imposing upon them 
duties of a difficult and oppressive nature, so as to 
cause them affliction and distress; or if a master should 
have connexion with his slave girl, before she has ar- 
rived at the years of maturity; or should give her in 
hiarriage to anothcr, with permission to cohabit with 
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her, in this state; such master sins against the Divine 
Laws; and the ruling power may punish him by Tadceb 
and Tazeer on principles of public justice; but the 
commission of such crimes, by the master, does not 
authorize the manumission of the slaves; nor has the 
ruling power any right, or authority, to grant them eman- 
cipation. Adverting, however, to the principle upon 
which the legality of slavery is originally established, 
(viz. that the subject of property must be an infidel, 
and taken in the act of hostility against the faith); 
and also to the several branches of legal slavery, aris- 
ing from this principle, as by purchase, donation, in 
heritance, and Khana Zadee ; whenever a case of the 
unlawful possession of a male or female, shall be 
referred to the ruling power for investigation, it is the 
duty of such authority to pass an order, recording the 
original right of freedom of such individual; to deprive 
the unjust proprietor of possession, and to grant imme- 
diate emancipation to the slave. 


CASE IIT. 

Q.1. The father of Decndar Khan (the plaintiff) 
was a Hindva, who in a year of scarcity, out of neces- 
sity, sold his son to Budun Khan and Mussummaut 
Asalut, to whose property Gholam Hloosein Khan (the 
defendant) lays claim. Does Deendar Khan by such 
sale legally become a slave or not? 


R.1. As the original state of man is freedom, no 
free person, whether Hindoo or Moosulmaun, can le- 
gally become a slave, from the circumstance of his 
having becn sold in a year of scarcity, out of necessity. 
The contrary doctrine is maintained only by very weak 
authorities. That such sale does not constitute slavery, 
is the authentic vpinion.* 


* See Prin: Slavery 1. 
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Q.2. According to Law, what circumstances aro 
essential and necessary to the ceremony of emancipa- 
tion? 


R. 2. Words indicative of the act of emancipation Emancipation 
are sufficient to give it effect, in whatever language *°* Hote. 
expressed. Itis not at all necessary, or essential, to 
execute a deed, or to use any formalities on the occa- 
sion. 


CASE IV. 


Q. It is a well known principle of Law that free 
persons cannot on any account be sold; yet it appears 
to be a generally received opinion that the selling and 
purchasing of mankind, in times of distress or difficulty, 
are allowable. Docs the latter doctrine rest on any 
legal foundation ? 


R. Although it is doubtless the most reccived and 
authentic doctrine that, gencrally speaking, purchase 
confers no right of dominion over mankind, yet it is 
laid down in certain works of authority, such as the 
Inaya, the Zukheera and the Moheet, us a tradition of 
Imam Moohummud, that a person is at liberty to sell 
his own freedom in times of diffieulty and distress, when 
hard pressed by his creditor.* The following is an ex- 
tract from the Inaya:—“ A person put a question to 
Imam Moohummud, requesting his opinion as to the 
sale of the liberty of a free-man, when pcrishing fromm 
famine. He replied, that under the circumstances stated, 
the sale is allowable; otherwise not.—A_ second ques- 
tion was put to him as to the right of concubinage, 
possessed by the purchaser of a woman under such 





® The doctrine here maintained seems to conform to that of the Civil 
Law,—“ Slavery was created thirdly by sale from others or themselves, 
for persons of above tweaty years of age might sell themeelves te sla- 
very.”-—Brown's Civil Law, voi 1, page 57. 
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circumstances; he answered, that it is lawful, and that 
the parentage of the child begotten on her is established 
in the purchaser, and so likewise if sach purchaser 
had sold her to a third person.” It is laid down in the 
Zukheera,—“ A frec person is competent of his own 
will and accord to sell his own liberty, at a time when 
he is in pecuniary difficulties and his creditor demands 
payment, having recourse to violent or compulsory 
measures.” Jtis also written in the Moheet,—‘ It is not 
Jawful for a man to sell his liberty except when he has 
no other means of discharging a debt which he owes, 
or except when he is reduced to such distress as to 
make it necessary for the preservation of his life, or 
cxecept in a time of famine, when from extreme hunger 
he would eat carrion or human flesh; to avoid which 
it is better that a man should sell himself into slavery, 
From this cause people sold their liberties in the time 
of Joseph.” According to the foregoing authorities 
contained in the Jfoheet and the Zukheera, and the tra- 
ditionary doctrinc of Imam Moohummud cited in the 
Inaya, itis generally admitted that free-men are com- 
petent to dispose of their own liberties by sale, in cases 
of extreme distress.* 


CASE. V. 


Q. Does the estate of Inayut Oollah go to the widow 
of Wasil Beg, who was educated by the deceased pro- 
prictor? 


R. It appears that Wasil Beg was not the son of the 
deceased proprietor but merely an elevé of his, without 
any tie of relationship, and was purchased by him for 
asaum of money. The estate left therefore by the de- 
ceased proprietor, according to Law, does not devolve 


* See Prin: Slavery 17. 
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the widow of Wasil Beg. Inthe Mujma-ool Burkaut, 
treating of impediments to succession, it is stated,— 
“ Slavery is an impediment to inheritance; and there is 
no difference in this respect whether the claimant be a 
pure slave, totally destitute of any thing approaching 
to freedom, or whether he may have been partially 
emancipated, such as a privileged or licensed slave, or 
the mother of offspring, nor according to Aboo Haneefa 
one emancipated by his half-owner.”* 


CASE VI. 


Q. A prostitute hires the daughter of another woman, 
as a slave, for thesum of twenty rupees, and causes 
her to follow the same line of life as herself. Is such 
transaction lawful? 


R. According to Law, the transaction (as appears Ay infant be- 
on the face of the deed) is not allowable, because the a one 
authority of parents over their children is restricted to y: 

; his mfanev, 
the age of childhood, and after they a{tain puberty the jy recover 
parents have no authority to dispose of their persong his liberty on 


‘ , : attaining the 
or property; but, in the present jnstance, it secims that age of puber- 
the mother let out to hire her child, while only six years ty. 
old, in slavery, for the term of ninety-five years. Now 
after the age of puberty (the extremest verge of which 
is fifteen years according to Law) parents have no 
right of disposal, as affecting their children. ‘This hiring 
therefore for the term of ninety-five years cannot, under 
such circumstances, be admissible. It has been de- 
clared in works of authority, that if a person has been 
let to hire by his parents during his childhood, he is at 
liberty, on attaining the age of puberty, cither to con- 
tinue in service or to annul the contract entered into 


® The question in this case supposes that the slave was such in the 
strict and legal acceptation of the term. For the disqualifications at- 
tendant on the state of slavery. See Prin: Slav: 11. 
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by his parents, by emancipating himself from bondage. 
Besides the life of a prostitute is exceedingly reprehen- 
sible, and it can never be tolerated that a person of this 
description should hire another to make her follow the 
same pursuits. ‘The authorities for the above doctrine 
are as follow :—Extract from the Tuhzeeb cited in the 
Futawai Ibrahim Shahee,—“ \t is allowable for a father, 
a grand-father or for mothers to let out to hire an infant, 
but when it attains puberty, it may either aflirm or an- 
nul the contract.” So also an extract from the twenty- 
third chapter of the Yunbooa, a commentary on Tuha- 
vee cited in the Ibrahim Shahee, at the conclusion of 
the chapter on guardians,—“ When an infant shall 
(be able to) understand the period of a lease, it is 
optional with him to confirm or to annul it, provided it 
affects his person, but, if it affects his property only, 
it is not optional with him to set it aside, nor can 
he rescind a contract of sale entered into during his 


Bo ha 


minority. * 


CASE. VIL. 


Q. A person has a family by his wife, and also a 
family by one or two concubines, to whom he was not 
married. These concubmes were slave girls, but it is 
not clear whether they were the property of the person 
in question, or of another. The question is, can the 
issuc of those concubines inherit the property of their 
father on his death? 


R. Children born of a concubine, who was the slave 
of another, and to whom the father was not marricd, 
are not entitled to inherit his property; and the reason 
is, that, being the fruit of fornication, their parentage 
cannot be established in that person, and secondly, be- 


This of course implies that the persons who entered into the con. 
tract on lus behalf were his legal guardians, 
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cause, leaving fornication out of the question, the 
children begotten on the slave girl of another person 
are the property of her master, and this being the case, 
they can have no claim to the property, because slavery 
is one bar to inheritance. Lf! the concubine were the 
property of the father, and either she or her mother had 
been made captive in an infidel country, and Lad been 
duly subjected to slavery, the connection without mar- 
riage ts legal, and the parentage of her offspring would 
vest in the father, if he claimed them, and after his 
death they would be entitled to a portion of inheritance. 
But if she had not been duly subjected to slavery by 
being made captive in an indidel country, as above des- 
cribed, such concubine is net a slave in the legal sense 
of the term, and connexion with her is unlawful, with- 
out marriage; nor will the parentage of her offspring 
be established in the father, because it is a requisite 
condition in the establishment of parentage that there 
should be a consort; and Consorts are either principal 
or inferior, A wife is of the first description, the pa- 
rentage of whose offspring is established tn the husband 
independently of any claim on his part, and eannot be 
disavowed by his denial Ao slave is of the other 
description, the parentage of whose offspring is not es- 
dablished in the father without claim. "Phe night of 
inheritance depends on the establishment of parentage ; 
consequently the children of such conculmnes iwe nog 


heirs. 


DASE VOIGT. 


Q. The slave girl of a Moosulinaun (he right ta 
whom he had acquired by inheritance) married the 
slave of another person, and both the wife and husband 
took up their abode in the house of the proprietor of 
the female slave, where she brought forth children: in 
consequence of the matrimonial itercourse. The pro 
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prietor of the male slave superintended the marriage 
ceremony and defrayed all the expences attendant on 
the occasion, inclusive of the usual donations presented 
to the bride’s mother. Under these circumstances, whe- 
ther is the proprietor of the female slave or of the male 
slave entitled to the proprietary right in the issue of 
the marriage? Has the mother of the female slave 
any right to take pecuniary donations and to contract 
her daughter in marriage, she herself being the slave 
of the person who is proprietor of her daughter ? 


R. Under the above cireumstances, the mother of the 
slave girl was not entitled to receive any pecuniary 
donation in consideration of her daughter’s marriage, 
or to dispose of her in marriage. The contract, to be 
complete and binding, must have the approbation of the 
proprietor of the female slave, but his consent is infer- 
red, as on receiving intelligence of the marriage, he did 
not oppose it in any manner or object to its consum- 
mation. ‘Ihe proprietor of the slave girl has the abso- 
Jute right to the issue of the marriage, and the master 
of the male slave can prefer no legal claim.* 


CASE 1X. 


Q.1. According to the Moohummudan Law, if a 
child is born of a female slave, purchased by her pro- 
prictor, is such child the property of the mother, or of 
her master ? 


R. 1. According tothe Moohummudan Law, the term 
slave signifies a person who has become the property 
of a Mooslim by capture in an hostile country, or de- 
scendants from such captives. Children born of such 
women are the property of their masters. It is stated 


* See Prin: Slavery 16. 
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in the Shurhi Vigaya, Hidaya and other authorities,— 
“The embryo follows the mother both in slavery and 
emancipation.” 


Q. 2. Is it lawful to dispose of by sale, or to deposit 
as a pledge any human being? 


2. No human being who is in a state of freedom Sale or 
can be a fit subject of sale or deposit; according to the ee De 
Shurht Vigaya,—* The sale of a free-man is void. To 
deposit as a pledge a free-man is an invalid act.” 


CASE X. 

Q. A free-woman having attained the age of majo- 
rity, that is to say, being fifteen years old, voluntarily, 
and by her own choice, contracts matrimony with a 
slave, and they live in the same house together, as hus- 
band and wife, for the space of a year and a half. Can 
such marriage of a free-woman with a slave, be consi- 
dered a legal and valid contract? 


R. The marriage of a free-woman with a slave ig Of the marri. 
legal and valid. This opinion is in conformity with Seek 
the doctrine maintained in the Qoodooree,—“ When a °!#'¢+- 
slave, by the consent of his master, marries a free-wo- 
man, he is responsible for her claim of dower, and he 


may be sold in satisfaction thereof.”* 


CASE XI. 


Q. A woman of the Hindoo persuasion resides in 
the house of a Moosulmaun and becomes a convert to 
the faith of Moohummud. After such conversion she 
takes up her abode with a Rajpoot, lives with him as 





*See Prin: Slavery 14. But the offspring of such marriage are slaves 
and belong to the master of the husband, 
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his concubine, and has by him a daughter, who is 
living, as are also both her parents. Under these cir— 
cumstances, to which of the parents does the daughter 
belong? If the daughter belongs to the Lajpoot, is he 
entitled to sell her to another or not? If he is entitled 
to do so, can the purchaser of her, dispose ol her to- 
another by sale; and if, during her minority, she lives 
with the purchaser, is she, on her attaining the age of 
maturity, at liberty to free herself from slavery or not? 
According to the Moohummudan Law, what sort of 
slaves are fit subjects of purchase and sale? 


R. The daughter having been born in a state of free- 
dom, her parents are not proprietors of her, but the 


have nought mother is entitled to the charge of her person anal she 


to sell it 


into slavery. 


Of Istecla. 


attain the age of puberty. Neither of the parents Is 
permitted to sell such child, and whosoever purchased 
it. the purchase is null and void; as mankind is origi- 
nally free and is not a fit subject of slavery, except in a 
case of Tsteela, which obtains when a Moohummudan 
ruler subdues the dominion of infidels and makes cap- 
tives of its inhabitants, both male and female. If they 
become converts to the Moohummudan religion, their 
lives should be spared, but they will continue in a 
state of slavery in consideration of their original infi- 
delity. In this case the ruling power is invested with 
authority to dispose of them by sale or gift. According 
to the Moohummudan Law, therefore, slavery can 
originate in one Way only, namely, by Isteela, as above 
defined; and there are three descriptions of slaves— 
Mumlook or acquired, Mowroos or inherited, and Mow- 
hoob or given. The offspring of these three descriptions 
of slaves are termed Khanéh Zad (viz. born in the 
house), and they continue in a state of slavery, uals 
emancipated by their masters. 
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CHAPTER IX. 


PRECEDENTS OF ENDOWMENTS. 


CASE I. 


Q. Can an individual assign, in payment of his wife's 
dower, lands which have been appropriated to a relivi- 
ous endowment? Have the partners in the property so 
assigned a right to claim it? and if so, is the assignment 
of it in dower rendered null and void? and, supposing 
any of the partners in the property so assigned to ac- 
quiesce in and assent to its being assigned in pay- 
ment of dower, will the act of such person be good 


gainst her heir? 


R. In Law, property appropriated to an endowment, 
is neither a fit subject of inheritance, nor of sale, nor 
of dower,* because, according to the received opinion, 
a thing so appropriated is the property of no indivi- 


dual, but appertains to the Almighty. If the trustee of 


an endowment should have made an assignment of the 
nature alluded to, he should be deposed, on account of 
his breach of trust. The ruling authority has the 
power of appointment in the absence of the appropria- 
tor or his executor. The dower of a woman is a just 
debt; and cannot be catinguished without payment, 
or relinquishment on her part. As property appropria- 
ted to an endowment is not a fit subject of inheritance, 
a claim founded on partnership by right of inheritance 
is inadmissible. If any one assign property so appro- 
priated, in payment of his wife’s dower, and the trustee 
acquiesce in such assignment, he should be deposed, 
on account of his breach of trust; and after his being 


® See Prin; Endt; 2. 
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so deposed, the ruling power should appoint in his 
place another trustee, who will be competent to reclaim 
the lands so appropriated, which had been assigned in 
payment of dower. 


CASE II. 


Q. 1. Has a superintendent the right of selling en- 
dowed lands, for the purpose of defraying the expences 
attendant on the repair of the buildings of the endow- 
ment ? 


R. 1. Generally speaking, the gift or sale of endowed 


. lands is illegal. It is incumbent on the superintendent 


to apply the profits of the lands, in the first instance, 
to defray the expence of repairing the buildings of the 
endowment, and the surplus may be applied to other 
purposes connected with the institution ; although the 
person who founded the endowment may not have spe- 
cified the repairing them as a condition. If the profits 
of the lands are not sufficient to cover the expence of 
necessary repairs, the trustee is at liberty to dispose of 
such portion of the lands as may enable him to effect 
this purpose, because the preservation of buildings is, 
in all cases of cndowment, a matter of indispensable 
necessity.* 


Q. 2. Supposing the superintendent, under pretence 
of applying the proceeds to the repairs of religious 
edifices, disposes of the endowed lands, but in reality 
applies the proceeds to other purposes, will such sale 
be upheld or set aside? 


* But sale should not be resorted to so long as any other method of 
realizing the necessary funds may exist, and even in that case judicial 
authority should be obtained. This is agreeable to the opinion of 
Hisaboodeen-ul Bokhurce cited in the Futawai Hummadea, and other 
works, 
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R. 2. The reply to the first question will show, that Rute where 


a sale of endowed lands made by a superintendent, for ** 
purposes other than to defray the necessary expences ated 


of repairs, is illegal. Therefore, a sale being made, 
and the proceeds being applied to other purposes, it will 
be set aside, and the superintendent should be deprived 
of his office, for breach of trust.* 


CASE ITI. 


Q. 1. Certain lands were conveyed by royal grant to 
the superior of an endowment to hold generation after 
generation, and the produce to be appropriated to the 
maintenance of himself and the religious endowment. 
The grantee died childless. In this case, has his mo- 
ther, or have his sisters, any legal proprictary right 
to the lands granted as above; and if so, in what 
proportions ? 


R. 1. Royal grants are of two descriptions. The 
one is called Altumgha and is made for personal pur- 
poses. ‘To such an estate, on the death of the grantee, 
“the sharers and residuaries succeed to their legal por- 
tions according to the Law of Inheritance. The other 
is made for charitable and religious purposes and is 


termed wugf. With respect to the latter no claims of o¢ wu. 


inheritance are admissible; and, after the death of the 


superior, his mother and sisters have no better title to jugs 


the succession in proprietary right than any other per- eet parti- 


sons. In the award of shares to persons entitled to 
participate in the benefit of an endowment, the Law 


makes no distinction between males and females. Ay, ores 


partition of the endowment itself is illegal, bat a par- partile. 


tition of the profits arising therefrom is allowable. 


yy 2 
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Q. 2. The superior of an endowment having obtained 
a toyal grant of certain lands for the stpport of a 
religious and charitable institution, and for his own 
maintenance, died childless. On his decease, his half- 
brother sued his widow to recover the said lands, and 
obtained a judgment from the ruling authority, (not the 
king) that the lands should be held jointly and in equal 
proportions between the litigating parties, on the con- 
dition that they and their respective heirs should 
abstain from future dispute. In this case is such par- 
tition allowable, and if so, will it hold good during the 
life-time of the parceners only, or will it be binding 
against their heirs also? 


R. 2. It is lawful in the ruling power to confer on 
the half-brother of the deceased superintendent the 
possession of the lands in question, and to award a 
partition of the profits in favor of the widow and 
daughters as a charitable donation; because the ruling 
power is in such cases authorized to order a partition 
of the profits, though incompetent to direct a partition 
of the endowment itself. 


Q. 3. After the partition above alluded to, will a 
gift made by the widow of her portion to her daughters 
be good and valid? 


R. 3. As the widow had no legal right to the proper- 
ty acquired by her at the partition, and could have 
succeeded to it only as an object of charity, her gift of 
such property to her daughters is illegal; besides, by so 
doing, it would be making a gift of profits, and a gift 
of profits is null and void. 


Q. 4. If, after the partition as above stated, a second 
royal grant should issue of the same tenor as the first, 
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conferring possession on the son of the half-brother of 
the superior, will the benefit of partition and right of 
inheritance conferred on the widow and daughters by 
the intermediate award of the ruling power, be render- 
ed inoperative and be annulled by the subsequent 
royal grant? 
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R. 4. If the second royal grant is similar in purport And partition 
er ‘ ‘ hot annulled 
to the first, merely appointing a superior, without ma-~ by the ap- 


king any mention of the partition, it cannot be held to 
annul the intermediate award of the ruling power; s 
because the widow and daughters of the first superior 
have no legal right of inheritance; the benefits to them 
arising out of a charitable donation, which, without 
some very cogent reason, it is illegal to defeat.* 


CASE IV. 


—@. 1. Moohummud Rufeeq was made superior of a 
certain endowment, and by the grant which conferred 
the office, it was declared heritable by his furzundan or 
offspring. At present the daughter of his grand-son in 
the male line, and the grand-son in the female line of 
his grand-son in the male line, are in possession of the 
office. Now the great-grand-son in the male line claims 
the office, on the plea, that the first of the two occu~ 
pants is a woman, and therefore incompetent to its 
duties, and that the sccond cannot, according to Law, 
be enumerated among the offspring of Moohummud 
Rufeeq. Can therefore the grand-son in the female line 
of the grand-son in the male line be enumerated among 


hash Sea Si NE a EE et Dea hh St Bata 

* In the original question and answer to this case, the offices of Afoo- 
tuwulee or superintendent, and of Sujada nisheen or superior, seem to have 
been confounded, although the offices are, in point of fact, entirely dis- 
tinct. See Note to? Precedents of Endt: cause 9. The different offices 
however may have been held by the same individual, as there ts noth- 
ing incompatible in their union. To avoid confasion, I have rendered the 
term by that of superior only, being the tcrm made use of in the firat 


question, 


pointment of 
another 
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the offspring ? and are females competent to the duties 
of such offices ? 


R. 1. Under such circumstances, the grand-son in the 
female line of ‘the grand-son in the male line cannot be 
enumerated among the furzundan or offspring or lineal 
descendants of Moohummud Rufeeq; because when 
these terms are applied relatively to a person, they 
mean only those who are the lineal descendants of that 
person, or his descendants in the male line for three 
generations, and even lower: but the grand-son in the 
female line takes his descent from his own father, and 
not from Moohummud Rufeeq, as appears from the 

fags Aulumgeeree,—“ If a person say, I have appropriated 
line isnot this land for the benefit of my descendants, all the 
eee generations will inherit, without regard to sex, on ac- 
- ee count of the general signification of the term “ descen- 
* dants,” and so in the Khizanut-ool Mooftieen,—“If a 

man appropriate an estate to be enjoyed by his descen- 

dants in perpetuity, so long as the race continues, and 

he leave children and children of his male children, ft 

will be divided among them equally, and no preference 

will be shown to the males over the female, because the 
appropriation declared them cqualiy entitled. But the 

children ot females are not reckoned among the lineal 
descendants accordihg to the approved doctrine. Such 

also would have been the case if the property left had 

been a bequest, instead of an appropriation; and it has 

been ruled according to this doctrine, because the 
descendants of a man’s daughters are not the lineal 
descendants of that man, lineage being derived from 

A female can- the father, not from the mother.” Females are not 
ot ean‘. competent to assume the office of superior of an endow- 
ment; and such an act is at variance with the usages 

of the country, because it is the duty of the superior to 

instruct and guide his disciples, to teach his scholars, 
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and to keep their company continually, in private. and 
in public, and this cannot be done with propriety by a 
woman, whose duty it is to live retired and secluded. 


Q. 2. In the grant obtained by Fyazool Islam, the 
grand-son of Moohummud Rufeeg, it is stated that the 
offices of trustee, controller and superior of the endow- 
ment is continued and confirmed in him and his offspring. 
Under these circumstances, do his daughter and the 
son of his daughter fall under the denomination of 
offspring? 


R. 2. The grant obtained by Fyazool Islam restricts The offices of 
7 : : ‘ supcrinten- 
the offices of superintendent, controller and superior of dent und su. 
the endowment to him and his offspring. His daughter Pettur being 
‘ confined to a 


is cnumerated among his offspring, because that is a ge- man’s of- 
neral term, and includes both sons and daughters equal- HS i 
ly; but she is nevertheless excluded from the operation daughter can- 
of the grant, Which provides for the performance of the ene a 
duties of superior, to which she is incompetent. The a 
s@m of his daughter is also excluded, according to the being of t 

; . “ . furzundan 
approved doctrine,-because the expression “ offspring of 
a person” applies to the person from whom the lineage 
is derived, and the daughter's son does not derive his 
lineage from his maternal grand-father, but from his 
own father; as appears from the Aulumgeeree,—“ I have 
appropriated this land for the bencfit of my son and my 
son’sson: the son who is the issue of his loins, and the 
son of his son, whether living at the time of the appro- 
priation or born subsequently, will take possession, for 
they are both equal in point of right ; but a descendant 
lower than two generations cannot participate in the 
possession, nor can the sons of daughters, agreeably 
to the approved doctrine: according to which cases 


are ruled.” ‘The same opinion is maintained in the 
Moheet-o0 Surukhsee. 
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Q. 3. It appears that Shakir Ali Khan conferred on 
Moohummud Rufeeq, the spiritual care and direction, 
the superintendence and charge of the scholars of the 
institution, and indigent persons, of the endowment, 
together with charge of the seminary and endowment, 
and the dwelling-houses attached thereto; and also 
conferred on him the office of preacher and lecturer: 


‘and having constituted him his sole successor, vested 


him with plenary and absolute power therein. He also 
divided the appropriated funds assigned for the main- 
tenance of himself, his descendants and family, and 
gave them to his son Moohummud Rufeeq and others. 
He, the said Moohummud Rufeeq, at his own request, 
obtained a grant of the offices of trustee and superior 
of the endowment, restricted to his own offspring; and, 
having assigned more than half the funds appropriated 
for his own maintenance, to the use of the endowment. 
and college, and to the support of the offices of supe- 
rior and superintendent, died. Under these circumstan- 
ces, are the offices of superintendent and superior, 
legally restricted to the descendants in the male life 
of Moohummud Rufeeq? and can the grandson in the 
female line, be enumerated among the male offspring or 
lineal descendants of that person? 


R. 3. Although it is allowable to confide the trust of 
a pious endowment to women, as well as to men, yet, 
in this case, it has been clearly ascertained, that Moo- 
hummud Rufeeq caused the offices of superior, and 
superintendent to be centred in his own offspring exclu- 
sively, without making any distinction. It is necessary 
therefore, that ali the duties should be performed by 
one person, but it is necessary also that this person 
should be one of the male descendants of Moohummud 
Rufeeg, for, as was before meationed, it is not custom- 
ary to invest females with the office of superior of en- 
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dowments. The grandson in the female line cannot be 


enumerated among the offspring or lineal descendants — 


of Moohummud Rufeeq, as was shewn above. There- 
fore, according to established usage, he, of the male 
offspring or lineal descendants, who is most worthy, 
will be entitled to succeed to the offices in question. 


CASE V. 


Q. The inhabitants of a certain village formed a 
subscription among themselves, and having collected 
the sum required, built a mosque, accompanied with 
suitable places of worship on the ayma or rent free 
lands, of a certain Fakeer. Have the builders of these 
edifices a right to appoint any other Fakeer to collect 
the offerings there presented, or has the Fakeer, on 
whose land the edifices were built, a right to make the 
collections and to exercise general superintendence? 
Supposing the builders to have the right of appoint- 
ment, has the son of the person appointed by them, an 
hereditary right to succeed to the office of superinten- 
dent, on the death of his father, or have the builders in 
such case aright to appoint another successor. Sup- 
posing the Fakeer to have the right of superintendence, 
on whom will the office devolve on his death; on his son, 


or on some other person? 


R. Both land and building are included in the term Case 


moKBYne 
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of a 
, built 


mosque. It is neither simply land nor simply building, without the 


but it comprizes both. The land is the chief part of it, 
because the foundation of the mosque stands upon it, 
andthe superstructure is dependant on the land. Un- 
der these circumstances, without the consent of the 
Fakeer, who is the land-lord, the building cannot in the 
legal sense be termed a mosque; because no one is at 
liberty to erect a building on the land of another without 
that other’s consent, and if he do so, the Law sanctions 
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its. being razed to the ground. If the Fakeer, who 

the land-lord, consented that.the subscribers should 
build and endow & mosque, and appropriated his land 
for that purpose; in this case the subscribers and the 
Fakeer are participators in endowing the mosque, the 
former by contributing the building, and the latter by 
contributing the land. He who makes the appropria- 
tion has the patronage of appointing a superintendent; 
but as in this case they all unite in making the appro- 
priation, the patronage is vested in them all collectively, 
not individually; and the Fakeer and the subscribers 
must unite in nominating a trustee, for the purpose of 
collecting the appropriations, offerings, and other profits, 
and applying them to the use of the endowment. If 
the Fakeer had said to the subscribers, that he was 
a poor man, and not able to bear the expence of erect- 
ing a mosque, and had requested them therefore to erect 
one on his ground, for his benefit, in order that he might 
endow a mosque, and the subscribers agreed to do so; 
in this case the building is the property of the Fakeer, 
and he alone is considered the person who makes the 
appropriation. The right of appointing a superintendent 
in such case, rests with him, and after his death, the 
right devolves on his heir. Under these circumstances, 
if the subscribers have built an edifice on the lands of 
the Fakeer without his consent, let them either present 
it to the Fakeer for the purpose of its being appropri- 
ated and endowed by him as a mosque, or let them 
raze it to the ground, because no person is at liberty to 
‘build on the land of another, as was above stated. He, 
who makes the appropriation, has the right to appgint 
a trustee, and he may appoint whomsoever he likes, 
and after him his heirs. Authorities: Kazee Khan,— 
“The appropriation of a superstructure without its 
basis is not allowable; an edifice independently of its 
foundation is not a mosque.” Shurht Viqaya,— If 
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any one build or plant on the land of another, let the The patro- 
thing built or planted be razed or rooted out.” Khizae Hea in 
nut-ool Mooftieen,—* He who makes the appropriation ¥5°™ vested. 
has the patronage of the endowment; after him his 

executor, unless they are excluded by being or becoming Exception. 
profligate; in which case they will be deprived of the 
patronage, which will be vested elsewhere; but it will 

revert to them should they return to virtue, and.if, after 

having appointed a superintendent, the founder desire 

to remove him, he is at liberty to do so, and assume 

the superintendance himself.” Hidaya,—“ If a person 

usurp land and build and plant thereon, he will be 

desired to eradicate and raze his plants or buildings. 

The patronage is vested in him who makes the appro- 

priation, and after his death in his heirs.” 


CASE VI. 


Q. Roushun Shah, died possessed of a cemetery and 
an Imambara, leaving a son and a daughter, the defen- 
dant and the plaintiff in the present case. It appears, 
from the defendant’s admission, that, on the death of 
his father, he took possgssion of the aforesaid property 
and realized the sum of one hundred and fifty rapees 
by permitting the performance of the rites of sepulture 
in the burial ground ; part of which sum he laid out on 
buildings attached to the ground and on charitable 
purposes, and the remainder of which he applied to his 
own use. The law officers, on being before consulted, 
declared that uniess the property in question had been 
formally appropriated as wuqf, the plaintiff is entitled 
to a third share of it; but it was not distinctly stated 
that she is entitled to any part of the property in 
dispute, or to any part of the profits realized therefrom, 
and if so, whether her portion is to.be deducted from 

gross receipts or from the net profits ; the plaintiff 
v2 
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alleping that her consent was not obtained to the 
expenditure of the profits. | 


Baccts av. It appears that the owner of the cemetery and of 

and religious the Imambara converted the former place into a source 

iaberitibies of personal profit, by permitting the bodies-of strangers 

not wuq/, ~~ to. be buried there for a pecuniary consideration, in the 
manner of sale or hire. Legally, therefore, such places 
are fit subjects of transfer and inheritance, and should 
devolve on all the heirs of the former: proprietor. The 
plaintiff is further entitled to obtain her legal share of 
the profits, after deducting such portion as may have 
been actually expended in the manner stated by the 
defendant.* 


CASE VII. 


Q. Is it permissible according to Law, to make any 
division of the lands, or distribution of the revenues 
belonging to the shrine of a saint, or should they re- 
main in the exclusive possession of the superior of the 
endowment? 


R. If the revenues belongirfe to the endowment be 
derived from lands or other property, which admits of 
the realization of profits, without detriment to their 
source, the appropriation of them to religious purposes 
must be considered as‘intended for the consumption of 
their produce only: on the other hand, if they consist of 
other property, such as money, or food, they are held to 
be of the nature of pious offerings, and charitable 
donations: In the former description of property, the 





* Ad erroneous opinion appears to be entertained that ali propetty 
destined to religious purposes necessarily partakes of the nature of an 

« endowment; bat, in point of fact, no’ préperty 'sKoutd be consideted ad 
such, unless specially appropriated by the owner. It was doubtless 


under the erroneous impression here alluded to that the above quesiion 
was‘pat, } 4% 
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‘right over the produce qnly vests. _In the latter, the ap- 
propriation is considered to confer an absolute right to 

the thing itself. Charitable donations should be distri- 

buted among the heirs of the departed saint, who have 

charge of the endowment, and if there be none, among 

the servants of the endowment. The profits also of the 
endowment belong of right to the heirs, and should be 
distributed among them, but the Laws of Inheritance 

do not obtain in this species of distribution. On the 

contrary, all the heirs take per capita, that is to say, the 

profits will be made into as many shares as there are 

sharers, nor will the portion of one be greater than that 

of another, supposing them all to be equal in knuwledge 

and piety. This doctrine is maintained in the Hidaya. 

The offerings which people present at the shrines of Offerings 
departed saints belong to their heirs, and it is neces- me ie 
sary that profits so accruing, should be distributed among to the deceas- 
them alone, and the share of one should not exceed that “?*™ * 
of another unless in a case of superior knowledge, and 

picty. If there are no heirs, the servants attached to And in their 
the establishment have a right to the offerings, and i 

there be no servants, they should be distributed among the establish 
necessitous Moohummudans. The Law requires, in 

these cases, that a trustee or superintendent should 

be appointed, as well to guard against any- misappro- 

priation of the proceeds, as to prevent disputes arising 

among those who are justly entitled to them. The 
authority of a superintendent or trustee is legal, sup- 

posing his nomination to have been ‘acquiesced in by 

all the heirs. ‘There is considerable difference of opi- 

nion as to the validity of an appointment which may 

not have been confirmed by the ruling power or by 

judicial authority. The author of the Moozmirat, in 

the chapter treating of appropriations, observes that all 

the persons entitled to participate in the profits of an 
appropriation should join in nominating a superinten— 


tho 
dént or trustee, without réfereticé to the-ruling 
or judicial atrthority ; but ancient authors do not recog- 
abel whom nize the legality of such a trust. Modern ‘anthorities, 
however, concur in the opinion above queted, by reason 
of the oppression and extortion'so frequently practiced 
by modern rulers. ' It is better therefore that the whole 
fraternity should unite in electing a superintendent. 


CASE Vill. 


Q. 1. What is the meaning of the term Mootuwulee 
or trustee, and is the Towleeut or trust an office. If it 
be an office, for what purpose was it constituted, and 
is the possession of the trustee in virtue of proprietary 
right, or on what tenure does he hold the property ? 


* 


R. 1. The meaning of the term Wug/f or appropria- 
tion, must be defined before that of Mootuwulee or trus- 
tee, and Towleeut or trust. Wugf is this—a person 
makes an offering of his property to certain worthy 
objects, in order that they may derive benefit from the 
enjoyment of the profits thereof; and having done so, 
it becomes incumbent on the founder of the approprtia- 
tion, in the first instance, and, secondly, on the ruling 
power, to appoint some particular individual to take 
charge of the property appropriated, and to prevent its 
being improperly alienated, or applied to purposes not 
in the contemplation of the appropriators. The officer 
so appointed, either by the ruling power or by the ap- 
propriator, is termed a Nazir and Mootuwulee or super- 
intendent and trustee. From this it is evident that the 
Mootuwulee is an officer whose duty it is to attend to 
the due distribution of the proceeds of an endowment. 
Towleeut is the term applied to the office. Of the fact 

office of its being an office, the legality of removal and ap- 
** pointment of the persons filling it farnishes sufficient 
proof. It is stated in the Hidaya, at the conclusion of 
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chapter, on appropriations, that “ if an appropria- 
tor whe reserves.the authority to himself, be a,person 
of infamous character and unworthy of confidence, or 
if he constitute another of bad character the trustee, 
the ruling authority may take the appropriation out of 
their hands.” From what has preceded it is evident, 
that the possession of a trustee or superintendent is 
not in virtue of proprietary right, but merely for the 
purpose of securing the attainment of the objects con- 
templated by the founder of the appropriation. The 
trustee, nevertheless, if he belong to such class of per- 
sons as are entitled to participate in the benefit of the 
appropriation, will not be excluded from a share. 


). 2. Several villages and bazars were appropriated 
to the suppert of the shrine of a celebrated saint and 
his descendants. There are twenty persons belonging 
to his family, of whom several have children and grand- 
children; others are childless. Under these circum- 
stances, should the profits of the villages, &c. and the 
offerings made to the tomb of the departed saint be 
divided exclusively among the twenty persons above 
mentioned, or should any portion be given to their fa- 
milies also; and if so, in what manner should the profits 
be distributed ? 


- R. 2. The profits of the appropriations should be 
distributed equally among the twenty persons menti- 
oned in the question. If any one of them die childless, 
a proportionate increase will be made in the shares of 
the survivors. The children of those twenty indivi- 
duals will not be entitled to any portion of the profits 
so long as their respective ancestors survive—but, on 
the death of any one of the twenty persons, his family 
will receive such portion as the deceased received dur- 
ing bis life-time. They will.take per stirpes and the 


34! 


Precedents of endowments. 


Rules for aa division among - themselves -will ‘be :per capita. 


portioning th 


proceeds of an 


> doctrine is-‘maintained :in.a- variety of Law authorities. 
is laid down in the. Khizanut-ool Mooftieen,—< A 


granteesand person made an. appropriation of.a village, on the con- 


their respec- 
tive families, 


dition that the :profits should be enjoyed by Zeyd and 


his offspring, generation after generation ; in this case 


each ‘branch .of lineal descendants will share alike, 


whether consisting of one individual or of many per- 
sons; and the profits-will be enjoyed by the descen- 


dants in this manner-until the limeage becomes extinct, 
the nearer descendants continuing to exclude the more 


‘distant whose ancestors are alive ; ‘and on the death of 


one ancestor leaving a family, his family succeeding 
to the portion enjoyed by him. Where one of the sha- 


‘rers dies childless his-portion goes to encrease the joint 


stock, and when the whole lineage becomes extinct, 
the appropriation -should be devoted to the benefit of 
the poor.” -So also in the Aulumgeeree, in the second 
chapter treating of appropriation, a -passage is cited 
from the Mubseot to the following effect :—‘ A person 
makes an appropriation.in favor of his lineal descen- 
dants who are ten in number; so long as.those ten 
remain alive, ‘they will -each -be entitled to-qn equal 
share. But if.four of them-die childless, ‘and two die 
leaving children, and a dispute arise between the. four 
survivors and the children of two of the deceased 
sharers, the profits of the appropriation should be made 
into six portions, of .which:the former; are entitled to 
four and the latter to two.” 


Q. 3. Do the male part of the family receiye a por- 
tion -equal ‘to or larger than that receivable by the fe- 
male part? 


R. 3. The:danghters and sons are -entitled to equal 
shares of the appropriation, provided the profits thereof 
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were not restricted to the male‘ descendants. Bin: tho Male and fo- 
second chapter of the Auliumgeeree'a- passage iv’ cited oe ia 
from the Suraj-ool Wuhaj to the following effect :—“ If 

a man say I have appropriated tis property to my male 

and female lineal descendants, his. offspring,. whether 

sons or daughters, will equally participate.” 


CASE IX. 


Q. The Guddee Nisheen or superior* of an-endow- 
ment having died, one of his Chelas ot disciples suc- 
ceeded him in the office of superior. Is such disciple’ 
alone entitled to the whole of the estate left by the 
deceased, or have the other disciples also a right to 
interfere in the management? 


R. Property belonging to an endowment is legally o¢ guccession 
subject to the controul of the ruling power. Ft is not to the office of 
liable to claims of inheritance, nor can it be transferred’ sett i 
by gift or otherwise. The appointmerit by the deceased RUSH 
of one of his disciples to be Sujjada' NisHeen, as his 
successor, had allusion to religious matters and spiri- 
tual-benefits, without any reference to temporal concerns: 

The: representative of the deceased, in this instance, 
cannot be considered as an heir to-property ; for thers 
does not exist any cause which can confer upon him a 
right of inheritance. Ifit be the pleasure ofthe ruling 
power to make the endowment a subject of inheritance, 





* I have not been able to meet with any English word exactly corres- 
ponding to the term “ Guddee Nisheen.’” That which I have used appears 
to me to approach nearcr to the meaning than any other term. The 
Guddee or Sujjada is the carpet on which the Moohummadans kneel in 
the act of prayer. The meaning of the term Sujjnda Nisheen, which in 
synonimous with Guddee Nisheen, ia thus givea by Meninski; -“ Considens 
in tapete sacras preces peracturus aliisque preiturus antistes.” This officer 
is frequently confounded with the Mootuculee, that is the trustee or 
superintendent of the endowment, although they are quite distinct; the 
one having charge of the spiritual, the other of the temporal affairs of 
the endowment. The office of trustee may be held by a woman, and 
the duties may be discharged by proxy; whereas the office of superior 
requires peculiar personal qualifications, J 
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red property or appropriation. Consequently, the claim 


Superinten- 
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a new grant should be issued, in which case all the 
heirs will inherit in proportion to their respective shares. 


CASE X. 


Q. A person having been in possession, as superin- 
tendent or trustee, of a religious endowment, died, 
without nominating any one to succeed him in the trust. 
On his death his sons claim the property in question in 
right of inheritance. Under these circumstances, is the 
property a fit subject of distribution among his heirs, 
and if not, to whom should the care of the profits.be 
entrusted? are all the three sons of the deceased super- 
intendent equally entitled to claim the trust, or should 
it be confided to one alone? 


R. No right of inheritance can attach to the endow- 


of inheritance preferred by the sons of the deceased is 
totally inadmissible. The superintendent having died, 
without having nominated .any one of his sons to suc- 
ceed him in the trust, it is competent to the ruling 
power or the judicial authority to appoint to the trust, 
one, or if necessary, two of the sons of the deceased. In 
conferring the trust, regard should be had to superiority 
of qualifications, and, supposing all the sons to be equal 
in this respect, respect should be paid to seniority.* 





* It is not by any means necessary that the trust and superintendance 
should be continued in the family of the person originally nominated to be 
the Moutuwaleg. 1t is an office of a personal nature and not heritable; but 
it has nevertheless been usual to prefer(coteris paribus) the late incum- 
bent’s family to pérsons who are entirely strangers, _— 
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CHAPTER X. 


PRECEDENTS OF DEBTS AND SECURITIES. 


CASE I. 


Q. The heirs of a person, who died involved in debt, 
have signed a document renouncing all claim to the in- 
heritance and declining to interfere -with the estate, in 
consequence of the incumbrances exceeding the assets ; 
which fact has been proved. In this case, should there 
be any preference shown in satisfying the claims of 
those creditors to whom the debts were contracted at an 
earlier period, over those to whom the debts were con- 
tracted at a later period? and is there any difference 
prescribed as to the order of liquidating the debts of a 
simple contract creditor, and those of creditors holding 
bonds or promissory notes of the debtor? are there any 
circumstances which entitle one creditor to a preference 
over another, or are they all entitled to equal conside- 
ration’ in the distribution of the assets? 


R. If the assets of the deceased's estate are not suf- 
ficient to answer all legal] demands, and there be many 
creditors, they are all entitled to satisfaction, in propor- 
tion tu the amount of the debts due to them respec- 


Rales for ap- 
portioning the 
tssels of 


insalvernt 
estate to ant. 


tisty the 


claima of #e- 


tively ; in other words, he to whom a greater sum is due yory) descrip- 


will obtain a larger proportion of the assets, and he to 
whom a less sum is due will obtain a smaller proportion, 
Equality will not be observed, where some debts are 
ereater than others; but whether the debt be founded 
on simple contract or on a promissury note or bend, 
and whether it has been contracted at an earlier or 
a later period, are matters which do not at all affect the 
claims of the respective creditors. The only diflerence 
is, that the liquidation of debts contracted or acknow- 
2 V 


tions of cre. 
ditors. 
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ledged on a death-bed sickness, should be postponed 
until after the satisfaction of sych debts as were con- 


tracted by the deceased at a period when he was in 
health.* . 


CASE II. 


Q. A person was indebted to his nephew in the sum 
of forty-one rupees. All his property consisted of ten 
beegahs of land. On his death-bed, being of sound 
disposing mind, he directed that two and a half bee- 
gahs of the land should be set apart in satisfaction of 
the above debt, and devised the remaining seven and 
a half to his wives,as a Hibba-bil Iwuz, or gift for con- 
sideration, in satisfaction of their claim of dower. The 
deed containing this disposition of his property was 
duly signed and attested; but the creditor above-men- 
tioned was no party to it. Ie died about six hours 
after the execution of the deed. The provisions of 
such deed being prejudicial to the creditor, should it, 
according to the Moohummudan Law, be MpHeNny: or set 
aside ? 


Adchtoron 2 & person during health contracts a debt to his 
er rveitie nephew, and also to his wives, and that person, dur- 
ovotherwise ing his last illness, devises, by a Hibba-bil Iwuz, or 
ie vift for consideration, to his wives, in satisfaction of 
the prejadice their claim of dower, seven and a half of the ten beegahs 
Oe EUS ese land, which constitute his sole property, and sets 
apart the remaining two and a half beegahs to satisfy 
his creditor’s debt; and having executed a deed to the 
above effect, dies. Under these circumstances, if the pro- 
perty set apart for the creditor be not sufficient to liqui- 
date the debt due to him, the Hibba-bil Iwuz executed 


by the deceased will have no validity, according to 


See Prin: Debts and Secur: 2. 
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The land must be sold, and the proceeds proportionally 
divided between the creditors and the wives; according 
to their respective claims.* 

+ 


CASE III. 


Q. A person being involved in debt to an amount 
Jarger than his property is capable of satisfying, dics, 
leaving a wifc, who, on his decease, claims her dower 
out of the estate, and other creditors come torward who 
claim to have their debts satisfied from the same source. 
In this case what is the legal course to be adopted? 


R. If the property left by the deceased be inadequate A movtyagee 

: ; : ; may pay him- 

to satisfy the demands of all the claimants or creditors, self out ot the 
a pro-rata distribution must be nade among them. The Mertear: on 
e the death ot 


Law makes no distinction between a debt of dower 
due to a wife and debts due to other creditors. All 
debts (contracted in health) are of equal validity, ex- 
cept those of mortgagees or pawnecs, that is to say, per- 
sons with whom the property of the deceased may have 
been deposited in mortgage or pledge. The claim of 
such persons are entitled to priority, and they are autho- 
rized to satisfy thee own demands out of the property in 
their possession ; after which the surplus (if any should 
remain) will be divided among the other claimants. 


*“TItis a rule on Law that dsbts are claimable before legacies, and 
that an acknowledgment of a debt in favour of an heir resembles a lega- 
cy, In this case the deceased acknowledged a debt to his wives 
who are his heirs, consequently his special acknowledgment in their 
favour is of no avail, but they are entitled to a proportional share of tho 
assets in commun with other creditors. Had the persons in whose 
favour the ucknowledgment was made been strangers even, still the 
disposition would not have availed them, nor would they have been en- 
titled to any preference in the liquidation of their claim, because every 
disposal of property on & death-bed is considered asa legacy, which 
cannot extend to more than one-third of the estate, and the satisfaction of 
which must be postponed until after the liquidation of debts. See, Prin: 


Wills 6. 7. 


Of necessary 
debts con- 
tracted by a 
guardian. 
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This opinion is in conformity with the Kifaya and 
other legal, authorities.* 


CASE IV. 


Q. A Moosulmaun being on the point of death, no- 
minates a person to be guardian of his minor children 
and manager of his houses, lands, and other property. 
The person, so appointed, borrows some money during 
the minority of the children, for the purpose of defray- 
ing the balances of government revenue that had 
accrued on their estate. During the minority of the 
children, the debt was not repaid to the lender. If, after 
their attaining the age of majority, the lender should 
claim his due from them and from the guardian, from 
whom will he receive it, from the guardian or from the 
wards? 


R. If, in the case stated, the lender claim his debt 
as due from the wards, that is to say, from those who 
were minors, and it be proved due without any appca- 
rance of fraud or breach of trust on the part of the 
guardian, he will recover from the wards. It is held in 
books of Law, that on account of food, raiment, and 
land-tax, which means the government revenue, cue 
from the estate, it is legal and allowable for the guar- 
dian to contract debts, on behalf of his minor ward; 
because the guardian contracts a debt for the benefit of 
his ward, and the preservation of the estate, and ap- 
plies the money to the necessary purposes of the ward. 
As the debt of the creditor was not liquidated during 
their minority, and as they have now grown up and are 
of full age, this debt must be paid out of the property 
of the wards, of which they are now seized and in pos- 
session.+ 





* See Prin: Debts and Secur: 20. +See Prin: Debts and Secut: 6. 
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CASE V. 


Q. A person sues the widow and son of alanded 
proprietor for a portion of the estate left by the deceas- 
ed, in satisfaction of some unadjusted claim. The wi- 
dow pleads that her husband made over to her by deed 
and put her in possession of his entire property during 
his life-time, in lieu of dower. Under these circum- 
stances, is the whole property to be reserved in satisiac- 
tion of the dower, or is the claim on this account to be 
considered on a footing with that on account of other 
debts? 
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R. A claim on account of dower and claims on ac- Of a debt ac 


count of other debts are entitled to equal consideration 
in the order of payment out of the assets, excepting 
a claim on account of a debt which the deceased may 
have acknowledged during his last illness, and which 
he is not known to have bond fide contracted. Such 
claim should not be satisfied before the other debts are 
discharged. But if, as appears to be established in the 
present case, the property was made ever to the wife 
and taken possession of by her during her busband’s life- 
time, it cannot with propriety be termed the estate of 
the deceased, or be considered available as such. 


CASE VI. 


QA debt having been acknowledged in the same 
bond jointly by two persons, and one of them subse- 
qucntly deceasing, is the whole debt recoverable froin 
surviving obligor? 


R. If the parties, who joined in executing the bond, Case of 


awe 


each participated in the loan, a claim to the whole will 


not be maintainable against the surviving obligor. He 4i"s- 


will be responsible for his own half share only. The 


know! 


3500 


Case of two 
joint sureties 
and one of 


Precedents of debts and securities. 


chapter of the Doorur-ool Juwahir, which treats of 
loans, contains authority for this doctrine.* 


CASE VII. 


Q. A and B sign their names to an undertaking exe-. 
cuted by C and D, as sureties for the punctual payment 
by the two latter of a debt due by them, according to 
instalments specified in the undertaking. On failure 
of the engagement, the creditor sues A, B, C and D, 
and obtains a decree against them collectively. B.C and 
D abscond, but A being arrested in satisfaction of the 
judgment, pays the whole amount of the debt to the cre- 
ditor, to recover which sum he now brings an action 
against the heirs of B, his co-surety (B having died) and 
C and D collectively. Under these circumstances, will 
an action brought by the surety who has paid the debt 
lic against the co-surety and the original debtors joint- 
ly, and will his claim against the heirs of his co-surety 
be valid according to Law; and supposing his claim to 
be valid against his co-surety, or the representatives of 
that person, notwithstanding the existence of the origi- 
nal debtors; and, supposing the security bond not to 
specify for how much the sureties were to be responsi- 
ble respectively, what portion of the debt will be 
demandable from the estate of the co-surety B, and 
what portion from the original debtors C and D? 

R. The action brought by A, (the surety who paid 
the debt) against the heirs of B, his deceased co-surety, 


* This doctrine seems conformable to the Roman Law, by which, when 
several persons contracted an obligation jointly, each was liable for his 
own part only, unless it was particularly stipulated that they should be 
bound in solide; but this is the reverse of the English Law, according 
to which, an obligation contracted generally by several persons 1s a joint 
obligation, unless there 4s somethinginthe nature of the subject to in- 
duce a different construction and render it several in respect of the 
separate interests of the contracting partics.—Evans on Pothier, No. 
11.§ 2. See Prin: Debts and Secur: 5. 
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and against C and D jointly, will lie, provided the them 
heirs realized any assets from the estate of their ances- 

tor. The original debtors will, in the first instance, be 

liable for the debt, but, in the event of their insolven- 

cy, one moiety must be discharged by A, and the other 

moiety by the representatives of B, if they have asscts. 

The Law is, that when two persons become sureties in 

solido for another, half of what the one pays is recove- 

rable from the other, and the whole is recoverable from 

the original debter, because any payment made by one 
operates in an undefined manner for both. Of two Of one of two 
sureties, if one discharge the entire debt, and then come fae ald a : 
upon his co-surety for reimbursement of half, and they debt and jae 
afterwards unite in suing the principal debtor, it is the of it from 
same thing as if both sureties had originally combined rere ee: 
to discharge the debt of the principal, one of them in 

person and the other through his agent; according to 

the Hidaya,— Whatever payments either of the two 

may make are made in an undefined manner on account 

of both, and the person making such payments is entit- 

led to exact the half of them from the other, and then 

they are jointly entitled to exact the whole of what has 

been paid, from the principal, since they paid the same 

on his behalf; the one making the payment immedi- 

ately from himself and the other doing it as it were by 
substitute.” But if the surety can recover by cxacting 
restitution from the principal debtor, previously to his 
preferring his claim against the co-surety, he should 

exact the whole amount from the principal debtors. 
According to the Futawa Aulumgeerece,—<If he can 
recover from the principal before proceeding against 

his co-surety, let him exact from him (the principal) the 

whole thousand.*” 





* The general rule is that where two persons are juint securities for 
the payment of a debt and one of them dies, the survivor will not be con- 
sidered as suretya + the whole debt. See Pris: Debts and Secur: 4. 
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CASE VIII. 


Q. A copy of the agreement, executed by the defend- 
ant, dated the 19th of Jumadee-oosanee 1209, and a 
copy of the agreement executed by Anoop Singh, dated 
the 22nd of the same month and year, and a copy ofthe 
engggement entered into by the plaintiff and others in 
favour of the defendant, agreeing to renew the lease in 
the event of the profits not repaying the money borrow- 
ed; being shewn to the Kazee of the court, he was 
asked whether, with reference to those documents, the 
transaction could be considered in the light of a mort- 
gage taken with a view to usury? 


Q. On an inspection of the three documents, it ap- 
pears that the lessors, mentioned in the question, gave 
an assignment to the defendant on the profits ofan 
estate to endure from the beginning of 1212 A. H. to the 
end of 1814 A. D. on account of the sum of 2250 Ru- 
pees, paid in advance by him, which was found to be 
due on an adjustment of the accounts of a former lease. 
The estate was in the nature of a mortgage, and it was 
stipulated that the profits should be employed for the 
reduction of the principal debt. Bt the defendant, 
who was the assignee and in possession under the 
assignment, let the estate in farm to Anoop Singh for 
the sum of 3,300 rupees. Under these circumstances 
in point of fact the excess sum of 1,050 rupees (over 
and above the 2,250 rupees) profits of the mortgaged 
farm must be considered in the light of usury; and it is 
unlawful and prohibited for a Moosulmaun to take in- 
terest openly or covertly.* 





* The suit was in this instance brought to recuver the excess above the 
debt which had been realized by the defendant from the lands of the 
plaintiff, and it seems but fair that the transaction should have been held 
to be usurious, especially as the defendant risked nothing, the plaintiff 
having agreed to renew the assignment in the event of the profits not 
proving sufficient, within the period first stipulated to” jvidate the debt. 
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CASE IX, 


Q. A person mortgaged his landed estate for a loan 
of twelve thousand rupees. Afterwards the mortgagor 
and mortgagee settled their accounts, by which there was 
found a balance of two thousand rupees due from the 
former, who, for the satisfaction of the balance, executed 
an agreement, assigning over the lands to his surety, on. 
consideration of his engaging to pay the balance. The 
mortgagee did not return the deed of mortgage to the 
mortgagor, yet neither he (the mortgagee) nor the sure- 
ty were in possession of the property from the time of 
the execution of the agreement. The mortgagor before 
liquidation of the debt of two thousand rupees disposed 
of all his right and title in the estate, by gift, in favor of 
his sons and executed a deed of gift in their favour. 
Under these circumstances, is the gift available in Law, 
notwithstanding the non-liquidation of the balance due? 


R. The mortgagor was not at liberty to dispose of 
the property by gift, until the redemption of the mort- 
cage, without the consent of the mortgagee, and by the 
agreement it does not appear that the mortgage was 
redeemed, or that the mortgagee gave his consent to the 
gift. The only inference that can be drawn from the 
agreement is that the mortgagee was willing to permit 
the redemption of the mortgage, on condition of the 
mortgaged lands remaining in the possession of the 
surety, who would, from the profits thereof, satisfy his 


It is a well known principle of Moohummadan Law that interest is en- 
tirely prohibited, and that the ~ as well as the receiver, of any excess 
above the original debt {tod hae modera act ow ~ Hn practice this principle 
is not much adhered fo, and 

of asserting that the receipt of been ent el professing the 


not award in an action betwees two Moohuemudans, 
ericniy gai specific promise, or where it was equitably dae, not- 
withstanding the scriptaral probibition, 


w2 
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claim for the sum of two thousand rupees by periodical 
instalments. This affords no ground for rendering null 
and void the mortgage, which continues in full force. It 


A mortgage is laid down in.books of Law that, if a mortgagor and 


set 
any 


ortgagee mutually agree to the redemption of the 
mortgage, still the mortgage remains in full force, until 


justment and the former, in consequence of such redemption, return 


liquidation. 


Authority 
cited on the 
doctrine of 
pawns or 
mortgages. 


the mortgaged property to the latter, in which case the 
contract is rescinded. It now remains for consideration, 
that from the period of the execution of the agreement 
alluded to, neither the mortgagee nor the surety were in 
possession of the mortgaged property. By this fact it 
clearly appears that the property reverted to the pos- 
session of the mortgagor, and that he neither made it 
over to the surety nor permitted it to remain in the 
possession of the mortgagee. If it be proved that the 
mortgage was actually redeemed and that the mort- 
gagee restored the possession of the property to the 
mortgagor in consequence thereof, in this case the 
mortgage is null and the gift complete; otherwise, if the 
mortgagor made seizin without the consent of the mort- 
gagee, he committed a trespass, from which act the 
mortgage cannot be invalidated nor the gift held to be 
valid. As is laid down in the Hidaya,—“ Upon a per- 
son receiving a pledge which is distinguished and 
defined, (that is, unmixed and disjoincd from the pro- 
perty of the depositor,) the acceptance being then ascer- 
tained, the contract is completed, and conscquently 
binding, (until, however, the seizin actually take place, 
the pawner is at full liberty either to adhere to or re- 
cede from the agreement).” Now when the contract is 
in this manner rendered complete, the right of the mort- 
gagee is established, and if the mortgagor transfer the 
property so mortgaged to another person by gift, the 
act is invalid; because it cannot hold good without 
‘destroying the right of the mortgagee, and it is equally 


Precedents of debts and securities. 


obvious that if the mortgagor, by am act of trespass, 
dispossessed the mortgagee, the mortgage would still 
continue in. force, because the contract is not thereby 
annulled. It is declared in the authority above-quoted, 
—“If the pawner sell the pledge without the consent 
of the pawnee, and again, before the pawmnee has sig- 
nified his assent, sell it to anothef person, in that case 
whichever of these two contracts the pawnee may con- 
firm is valid; for as the first sale is dependant on the 
consent of the pawnee, it cannot prevent the second 
from being so likewise. If therefore, the pawnee chuse, 
he may ratify the second sale. If on the contrary, the 
pawner, after having first sold the pawn as above, 
should let, give or pawn it to another person, and th 
pawnee give his consent to such lease, gift or pawr 
the sale which preceded either of these deeds is valid 
The difference between these two cases is, that in th 
first (where one sale is made after another) the pawne 
may derive an advantage from confirming either u 
them (as his right lies in the price) and whichever 
therefore he approves is valid.. In the case of a lease 
or gift, on the contrary, no advantage can accrue to the 
pawnee, as his right lies in the return for the article, 
not in the usufruct. If therefore, the pawnce approve 
of cither of these, he by consequence impliedly assents 
to the abolition of his own right; and the previous sale 
(which was suspended on his consent only because of 
his right) becomes valid of course.” Agreeably to the 
above doctrine, it is evident that if a mortgagee* give 
his consent to the gift of the mortgage to another per- 
son, such assent implies the abolition of his own right ; 
consequently if the mortgagee in the present case gave 
his consent to the gift of the property, the g@ft is valid and 


* The term rakn signifies both pawn and mortgage, and the 
which the one description of pledge is governed are equally applicable 
to tho other. 
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the mortgage is rescinded. So also in the Hidaya,— 
“If also the pawrer discharge the debt in part, still it 

with the pawnee te keep possession until he 
shall have received payment of the balance. In 
same manner, if the pawner and pawnee should, by 
mutual consent, dissolve the contract of pawn, the 
pawnee may, nevertheless, keep possession of the 
pledge until such time as he receive payment of his 
debt, or exempt the pawner therefrom.”* 


CASE X. 


Q. 1. A man dies, being indebted to his wife for her 
dower. Has she a lien on the personal property left by 
her husband in satisfaction of such dower, in preference 

» to the other heirs? 


A womanhas WR, J. If the other heirs pay the widow the amount of 
a lien for her 

dower on her her dower, she has no claim on the property left by her 

oa '* husband, except for her legal share of the inheritance ; 

and if they do not pay her the amount of her dower, she 

has, in the first instance, a prior claim on account of her 

dower on the property left by her husband, whether real 

or personal. The residue, after her claim of dower is 

satisfied, will be divided between her and the other heirs, 


according to their respective shares of inheritance. 


Q. 2. A.certain deed, purporting to be a Mocurreree 
sunnud or lease in perpetuity, having been shown to the 
law officer, he was desired to declare, whether or not 
it was valid ; aud If valid, whether the grantee could, by 
virtue of it, possess himself of the landed estate of the 
grantor ? & | 


A contract to R. 9. This* Sfocurreree sunnud is invalid, because it 


he deb 
of a lessor in May be inferred from the tenor of it, that it signified a 





- For the doetrine in cases of Pawns and Mortgages, sce Prin: Debts, 
c. 14 to 


Precedents of debts and securities. 


357 


lease, in return for which lease it is stipulated, that the consideration 


grantee or lessee shall liquidate the demands of the 
creditor of the grantor. In Law such a contract vitiates 
the lease; and even admitting the condition te be va- 
lid, the grant would expire with the grantor. 


Q. 3. Admitting, for the sake of argument, that the 
lease would not be determined by the death of one of 
the contracting parties, should the amount of the wi- 
dow’s dower be paid out of the property, which is now 
in the possession of the lessee, or, according to the 
terms of the contract, may the lessee pay the debts in 
any mode that he can, retaining possession of the lease ; 
or should the land be transferred to the possession of 
the widow? 


R. 3 Admitting that the lease would not be deter- 
mined, still if the amount of the dower cannot be paid - 
without the sale of the. property left, the lease will be ' 
determined by a sale to liquidate the dower, and the 
proceeds will be employed for the payment of the dow- 
er and the other debts; and if the proceeds should be 
found insufficient to discharge the whole of the claima, 
the widow and the other creditors will share proporti- 
onately; for instance, if the amount of the dower is three 
hundred rupees, and the claims of other creditors amount 


to two hundred and the proceeds furnish onby five rupees, made. 


the widow will obtain three rupees in liquidation of 
her claim of dower, and the other creditors will obtain 
two. This goes on the aupposition that the estate is 
not mortgaged: if mortgaged, the debt due thereon must 
be first discharged, and the surplus shared proportion- 
ately amongst the creditors and the widow.* | 


* The above Spinioss were delivered by the sea of the Paths Pro- 
vincial Court, and the same questions haviag eared gresrygaar af ¢ 
Karee of the Court, his replies were similar hag purport, bat rather more 
full, to the following effect :— 


dies in debt, 


in patis{ac- 
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CHAPTER XI. 


PRECEDENTS OF CLAIMS AND JUDICIAL MATTERS. 
CASE I. 


Q. A person being dispossessed of certain slaves,. 
did not lay claim to them for a period of upwards of 
twelve years: does his dispossession in this instance 
operate to ‘extinguish his right to them, as is the 
case with respect to other property under similar 
circumstances 7? , : 


First,—It is not necessary that the amount of dower should be spe- 
cifled in writing: deeds of dower and other legal documents are merely 
used to preserve the memory of a transaction. Between two contracting 
parties a verbal stipulation is sufficient, and should the matter be contest- 
ed, the dower will be established at such an amount as may be proved to 
have been stipulated by the husband. by two competent witnesses. The 
claim willin this manner be legally established. 

Secondly,——As this is a claim of dower, which must be satisfied before 
claims of inheritance, the dissent of the heirs cannot avail. The whole 
property left by the husband, whether real or personal, must first be 
applied to the liquidation of the claim of dower. 

Thirdly,—This graut ih perpetuity virtually signifies a contract of 
lease, and a lease without a term, whether long or short, is not good or 
valid; and, as in a lease in perpetuity, there is no term specified, the 
legal condition is wanting, and, according to the Moohummudan Law, 
such lease cannot be valid and binding. Although this deed sets out 
with declaring, that the lease shall endure for a century, commencing 
from the year 1297, which may be construed into a long term, yet it goes 
on tu declare, it shall continue hereditarily to the latest posterity, 
which manifests a clear intention, that it is to remain in perpetuity. 
This condition is repugnant and fatal to the declaration of a term, and 
the term no rexists, And even admitting that the term specified, 
namely, one hundred years, should be held to continue in force, still it 
can only endure so long as the contracting parties live. As this isa 
contract of lease, it expires and is determined by the death of one of 
the contracting parties, because on this point the Law is explicit, that 
“a lease is determined by the death of one of the contracting parties,” 
that is to eay, the lessor or lessee. Under these circumstances the pro- 
perty, which was leased must be held ta form a constituent part of the 
estate’ of the deceased; and out of it the dower must be paid. 

Fourthly,-—As by Law the contract of lease expires and is determined 
by the death of the lessor, itis not incambent on or competent to the 
lessee, to liquidate the claim of dower. The lands which were let in 
rage ng revert to the widow of the lessor, who is both his heir and 

is creditor. 
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R. When the right of any person shall have been No limitation 


established to any thing, whether consisting of slaves eer sa 
or other property, real or personal, his right thereto 

cannot be extinguished by dispossession for any length 

of time, whether exceeding or falling short ‘of twelve 

years.* 


: ' CASE II. 


Q. The law officers were desired to inspect a cer- 
tain power of attorney ‘and to state, whether, under it, 
the agent had or had not a right to sell, according to 
the Moohummudan Law; and if he had, what illegality 
had occurred in his drawing up the deeds of sale, and 
supposing those deeds to be valid according to Law, in 
virtue of the authority of the agent, whether the deeds 
of sale and receipt had been drawn out by such agent in ae 
the form prescribed by Law; what objection was appa- 
rent, and whether the sale of the estate conveyed in 
those deeds was good in Law or not? 


R. The power of attorney is not drawn out according Informality 
to the language and form required by legal technicali- = 
ties; but from its tenor it may be collected, that Chut- & contract 

: ‘ P | ‘ founded 
tersal Narain made over to his son Byjnath Narain the thereon. 
conduct of all his affairs, and conferred on him a gene- 
ral power of attorney to sell, mortgage, thd manage his 
estate. Therefore, if it be proved by competent wit- 


nesses, that Chuttersal Narain really authorized his son 


*This question seems to have been propoundel with a view to the 
regulations of Goverament, rather than to the principles of Movhum- 
mudan Law. According to the provisions of the regulations, no claim 
for persunal property can be enterteined if the cause of action have 
arisen twelve years antecedent to the institution of the suit, nor a claim 
to land or other immoveable property, unless injustice or dishonesty be 
alleged; but even with regard to this species of the term of 
sixty years is au absolute limitation in bar. Acsoline ie be Moohum- 
mudan Law, however, there is no limitation in poiat of time to defeat 
any claim of right, which mast be determined solely by its merits. Bee 
Prin: Claims &c. 1 and Note. 


slaves inad- 
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Byjnath Narain tomanage all his pecuniary affairs,and 
granted him full permigsion tasell, martgage, or other- 
wise dispose of his: property, the. said Byjnath will be 
fully and legally empowered to sell the property. The 
deed of sale and the receipt are incorrect, because, from 
the body of the deeds, it may be collected, that Chut- 
tersal Narain himself was the actual seller, and the 
person who executed the deeds, and from the words 
written underneath, and the Kazee’s attestation, it would 
appear that the sale was conducted by attorney, and 
that the contractor was Byjnath, his agent. Such a pa- 
per, therefore, is not strictly a Jegal instrument; but 
should it appear by the evidence of witnesses, or by 
other means of proof, that the said agent or his princi- 
pal did bond fide make the sale, it will be good and va- 
lid according to Law: and the formal errors in the deeds, 
which may be attributéd to the ignorance of the person 
who wrote them, are not sufficient to invalidate the sale.* 


CASE III. 


Q. A person purchased a female slave, whom he still 
retains in his house in a state of slavery. By her he 
had a son and daughter. The latter was committed by 
him to the possession of his sister, in whose family she 
now continues, performing the duties of a slave. The 
person abovegalluded to now sues his sister, to recover 
possession of the daughter of the female slave purcha- 
sed by him, and adduces asa witness in support of his 
claim, the mother, who has all along remained in a 
State of slavery. Under such circumstances, is the 
evidence of the female slave, purchased as above-stated, 
admissible, according to the Moohummudan Law? 





_.. Under the circumstances stated, ft appears that the 
person adduced asa witness is a female slave, but it i 


© Prin: Claiins, &¢! 10. 
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a maxim in Law, that the evidence of slaves is totally 
inadmissible. Thereforé the testimony of the mother 
of the slave girl cannot be received.* 


CASE IV. 


Q.-In a matter involving some pecuniary profit and 
benefit to a childless woman, is the testimony of her 
husband ér her father admissible or not? 


R. According to Law, the evidence of the husband or Favorable 


° e * 2 e ° ti b 
of the father of a claimant is not admissible in a matter juchnnd o, 
operating to his bencfit.+ father inad- 
missible, 
CASE V. 


Q. A sale of lands was made by a person, at a period 
when he was upwards of one hundred years of age. 
Can a contract, made at so advanced a period of life, be 
considered valid and binding upou his heirs; and is the 
evidence of the servants of the purchaser admissible for 
the purpose of substantiating the sale? 


R. If the vender was of sound disposing mind at the Evidence of a 
time he made the sale, the contract will be binding 7 
avainst his heirs, at whatever period of life it may have 
been executed; but the evidence of a servant in favour 


of his master is by no means admissible. 


CASE VI. 


Q. A dower of seventy-five thousand rupees was 
alleged to have been settled on Oomda Beebee (the 
mother of Qaim Beebee, and wife of Gholam Hoosein 
Khan,) at the time of her marriage with that person. 
The wife of Gholam Hoosein died ‘before ‘him, leaving 

* See Prin: Claims, &c.10. + Prin: Claims, &c. 1. 
+ See Prin: Claims, &c. 11, 
x2 
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her daughter Qaim Beebee, a brother and three sisters, 
as her heirs. Afterwards Gholam Hoosein died, leaving 
his mother, his daughter (Qaim Beebee), two wives, two 
sons, and three daughters. Oomda Beebee, in her life- 
time, neither claimed nor disclaimed her right to dower. 
Under these: circumstances, can her heirs claim it out 
of the property left: by Gholam Hoosein Khan? and if 
so, how much of it will go to i Beebeo, thé daughter 
of Oomda Beebee. 


R. One female witness states, that she was on the 
spot at which the marriage took place, that is to say, 
in the assembly where the declaration and consent were 
expressed; that the marriage was contracted in her 
presence; and that Gholam Hoosein agreed to pay 
Oomda Beebee dower to the amount of seventy-five 
thousand rupees, From such assertion it would at first 
sight appear, that this witness had actually heard the 
agreement of Gholam Hoosein; but on being cross 
questioned, she states, that she, the ,bride’s mother, 
and others remained in company with the bride, and that 
the bride’s mother sent a message to the bridegroom, 
desiring that the sam of seventy-five thousand rupees 
should be fixed as the amount of her daughter’s dower, 
and that Gholam Hooseia agreed to be responsible for 
the payment-of this sum; that thedeclaration and con- 
sent were’ expressed in a male assembly, and that she 
(the witness) was. never present ina male assembly, 
not even at the marriage of the daughters of Gholam 
Hoosein. . From the evidence of the witness, who 
apeaks of a message, and of her not heing in the male 
assembly, it is plain, that the bride did wot enter the 
Male assembly, and there make the. agreement. Be- 
sides it is. not customary to do.so. There still remains 
the supposition, that this witness may have gone to the 
door of the room, in which the marriage was con- 
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tracted, and overheard the conversation, which indeed 
appears, from the.evidence of another witness, to have 

been the case; but as the witness horself has notatated — 
this, the bare supposition of it will not suffice in.evi- * 
dence. Besides, the witness in question is one of. the Evidence of 
heirs of GQomda Beebee, and her :@eciaration, that she ear 
has no right to a share in the property, but that Qaim *°ther. 
Beebee igventitled to the whole, does not exclude her 

from the inheritance, should she afterwatds claim it; 
because by so doing she does not establish the right of 
another to her shate. This is not a relinquishment, 
(legally speaking) and even if it were, there is consi- 
dorable difference of opinion as to the effect of relin- 
quishment. The evidence of another female witness 

is contradictory. Besides, her admission that she was And ofa 
the slave of Oomda Beebee, renders her evidence nuga- ferres 
tory.* The evidence of the two other witnesses, one 

man and one woman, who heard the amount of dower oa wa - 
fixed from a place near the assembly, in which the vom. 
marriage was contracted, is good, although they were 

not actually present in the assembly; but they fall 

short of the: number which the Law requires. The 

deed, however, stipulating the amount of dower, pro- 

duced by the claimant, as. baving been executed by 
‘4sholam Hoosein, has been duly proved by witnesses, 

and has not been denied by her adversary; aad even 
admitting, that the dower stipulated exceeds the amount 

of dower usually payable to females of the same fa- 

nily, still the agreementis binding, and, in point of fact, 

it has been preved by same witnesses, that the other 
daughters of the samo family Teosived upwards of one 
hundred thousand rapees; as dewer. : The evidence as to 

the acknowledgmemt of Gholam Hoosein; though not in 

itself conclusive, is nevertheless confirinatory. The at- 


*see Prin: Culms, tc. 9:10. 
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tempt to prove forgery has wholly failed. The result: 
is, that the amount of dower has not been legally prov-. 
ed by witnesses present in the assembly, at the time of 
the contract, but:the deed stipulating the dower, has 
been found to be good and valid, and the witnesses to 
it are unexceptiondble. In virtue of that deed, there- 
fore, the heirs of Oomda Beebee are entitled to take 
the amourt of her dower out of the estate of her de- 
ceased husband. Out of the whole debt of dower, viz. 


Of adaughter seventy-five thousand rupees, eighteen thousand seven 


ther and three 
sisters. 


hundred and fifty will be deducted on account of the 
share of her husband; and Qaim Beebee will get half 
or thirty-seven thousand five hundred rupees; the wi- 
dow’s brother will obtain seven thousand five hundred; 
and her three sisters three thousand seven hundred and 
fifty each. 


CASE VII. 


Q. A person died leaving three wives. By his elder 
wife he had a daughter, who died before her parents, 
leaving two sons and four daughters. The elder wife 
lived with her husband for a period of upwards of sixty 
years, and her death occurred some years subsequently 
to his, without her ever having realized the sum due to 
her on account of dower. By his second wife he had a 
daughter, who is still living, and is now the plaintiff in 
this action, to recover the paternal estate. His third 
wife died childless. The sons and daughters of the 
deceased proprietor by his elder wife, being six in num- 
ber are still alive, and the elder son, who is the defend- 
ant, pleads in answer to the claim, in the first place, that 
the whole proceeds of the estate are not sufficient to 
answer the demand of dower due to the elder wife, 
which amounts to fifty thousand rupees ; that, in the se- 
cond place, admitting the value of the estate to exceed 
tlre sum ‘mentioned, the defendant and his brethren, wha 
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are children of the daughter of the elder wife (there 
being no other legal sharers or residuaries) are entitled 
to her eighth share of the property in addition to the, 
stipulated amount of dower; and that, in the third 
place, the plaintiff, who calls herself the daughter of the 
second wife of the deceased proprietor, was, in point of 
fact, the daughter of the slave girl of his (the defend- 
ant’s) grand-mother who was never married to his grand- 
father, and that, consequently, she had no right or title 
to succeed to any part of the property. But the plaintiff 
denies the truth of this latter allegation, nor can the 
defendant adduce any evidence to substantiate it; nei- 
ther is he able to bring forward any deed ahawiie that 
the amount which he claims as the dower of his grand- 
mother was ever settled upon her. Under these circuin- 
stances the question is; if a married woman live with 
her husband for a period exceeding sixty years, and 
during the whole of this time does not obtain from him 
the sum due to her as dower, nor from his estate after 
his decease, and subsequently die, having had a daugh- 
ter, who died during the life time of her parents, are the 
children of such daughter legally competent to claim 
the sum due to their grand-mother on account of dower? 


R. Dower is a constituent part of a marriage con- Dower of a 
tract, and it is an established point of Law that it con- itil ~ 
tinues to be a debt due from the husband, until it shall bY her 
have been satisfied or remitted. The children of the withstanding 
daughter, who died before her mother, are ranked” ad 
among the distant kindred of their grand-mother, and 
they are her heirs, provided there are no preferable 
claimants, such as legal sharers or residuaries; and they 
are therefore entitled to claim the sum due to her on 
account of dower. Lapse.of time is not a legal impe- 
diment to a claim of dower. Some modern Lawyers, 


indeed, arguing on the ground of there being many 
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false claims preferred in these days, urge the propriety 
of rejecting those of very long standing, The term of 
ou ae limitation according to. some is three and thirty years. 
ache aes According to others it should be restricted to a cycle, 
which is interpreted by:some to signify. thirty, and by 
thorties. some eighty years. Suppesing then the amount of 
claimed to be established, the Law relative to limita- 
tion is as above specified. In the-event of its not being 
established, recourse must be had, agreenbly to the 
opinion of the two disciples, to an ascertainment of the 
proper dower of the defendant's Brame ome and also 
of the plaintiff’s mother.* | 2 


: CASE VIII. 


Q. A person lays claim to certain property, in virtue 
of an alleged gift, and subsequently in virtue of inhe- 
ritance. Is oppugnancy so far established as to defeat 
the claim, by reason of the different assertions, with 
respect to the mode by which the right accrued ? 


Caseofaclam RR. There is no express rule of Law which declares 
’ that a claim of inheritance should be maintained, if 

pesca irs made at a time subsequent to the claim of gift, but 
dual. there is legal oppugnancy if the claim of inheritance be 
prior in point of date; as is laid down in the Foosool 

cited in the Ibrahim Shahee,—“ If a person lay claim to 

a house, alleging that he had purchased it from his 

father, and afterwards claim it in virtue of inheritance, 

the claim should be admitted; but if he, in the first 

instance, claimed the house in right of inheritance and 
_afterwards in right of purchase, the claim should not 

be admitted, oppugnancy being established.” The rea- 

son of this appears to be, that the right of inheritance 


'* Seo Prin: Claims, &c.1 and note. 


and judicial matiers. 
does not attach to any thing that was not the property 
of the deceased, at the time of his death.. A. clainay 
therefore, of inheritance supposes the right of property 
to be vested in the deceased at the time of his death 
but, by a claim of purchase, the right is supposed to be 
vested in the claimant himself before the death of the 
former proprietor, in which there is an evident oppug- 


nancy, the case being the same as if he had first admit- 


ted the right to belong to another, and afterwards 
assumed it for himself. Therefore a claim of purchase 
can never be entertained after a claim of inheritance 
preferred by one and the same individual. Bat it is 
otherwise where the claim of purchase precedes that of 


inheritance; because, when the title to the thing in - 


virtue of purchase is advanced, the right thereto is 
maintained to have vested in the claimant before the 
death of the former proprietor, and, by advancing 
a title of inheritance, he claims the property of the 
deceased, which does not constitute oppugnancy of 
such a nature as to affect the admissibility of the claim; 
as is declared in the Ibrahim Shahee,—“Oppagnancy af- 
fects the admissibility of a claim, only where it is addu- 
ced to render null and void the acknowledgod title of 
another individual.” So also in the Foosool Imadeeya,— 
“Should a person allege that certain property belongs 
te such a one, and afterwards claim it as belonging to 
himself, his claim is inadmissible, as affecting the 
acknowledged interest of anether.” And this conse- 
quence must necessarily arise where a claim by purchase 
is preferred sabsequently to a claim preferred in virtue 
of inheritance. It is laid down also in the same autho- 
rity, that “if a person having property in his hands 
should make use of such expressions as the follow- 
ing: “This does not belong to me, or F have no 
right, title or interest therein,” at a time when there 


was no ostensible claimant to such property, and sub- | 
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sequently, on a claim being preferred, the party in pos- 
session should assert that he himself is the rightful 
owner, it is fair and admissible, notwithstanding the op- 
pugnancy; because, by the use of such expressions, 
there is no admission of a right vesting in any particu- 
lar person, and oppugnancy affects the admissibility of 
a claim, only where it is adduced to render null and 
void the acknowledged title of another individual.” 
Upon this principle, as the claim by purchase does not 
involve the admission of the right being vested in any 
other person, so the subsequent claim by inheritance 
does not render null and void the acknowledged title of 
another individual. Besides, there is no difference be- 
tween a claim of inheritance preferred subsequently to 
a claim of purchase and a claim of inheritance pre- 
ferred subsequently to a claim of gift, nor is there any 
difference between a claim of purchase preferred subse- 
quently to a claim of inheritance and a claim of gift 
preferred subsequently to a claim of inheritance. Nei- 
ther the claim of the gift nor of the purchase, involves 
the admission of the right being vested in any other 
person, which right, if acknowledged, would be rendered 
null and void ‘by a subsequent claim of inheritance. 
But should the orders of the claims be reversed, this 
will occur; because by the claim of inheritance the 
right is admitted to have remained vested in the former 
proprietor up to the day of his death, which right, so 
acknowledged, the subsequent claim of gift or purchase 
is adduced to render null and void, by which the op- 
pugnancy occasioning disability is established. In the 
case in question therefore the claim should be enter- 
tained, and without reference to the oppugnancy, it 
should be deciged on its merits, according to the esta- 
blished mode of proceeding; that is by evidence or by 
acknowledgment or by refusal of purgation by oath; ac- 
cording to the Ashbah-o nuzayir,—‘* The decision of a 


und judicial matters. 
Judge should be founded oh evidence," 
ledgment, or on refusal of purgati 


CASE IX. 


Q. A dispute exists between the plaintiff and defen. 
dants, the former claiming six houses which are in the 
possession of the latter, alleging that. they are his 
patrimonial property. This the defendants admit, but 
plead that the ancestor of the plaintiff mortgaged the 
premises to thcir ancestor, for the sum of seven hundred 
and seventy-five rupees; they state that they have no deed 
of mortgage, but that the factis recorded in the account 
books of their ancestor. The plaintiff replies that he 
had heard from his mother, who was the mortgagor of 
the houses and also from others of his relations, that 
the debt for which the houses were mortgaged amounted 
only to four hundred and forty-six rupees. The par- 


ee 


ties have no evidence to prove the truth of their respec- 


tive allegations respecting the amount of the sum. 
Under these circumstances, to which of the parties’ asser- 
tions should credit be given? Are.the account books, of 
the defendants, unsupported by other proof, admissible 
as evidence, or can the mortgage be rodeemed on pay- 
ment of the sum mentioned by the plaintiff as constitn- 
ting the original debt, and to which of the parties should 
an oath be administered ? , 
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R. The defendants admit that the houses mortgaged Coseof « 


to them are the ancestorial property of the plaintiff 


The only dispute arises ‘from a difference in the state- creditor as to 


ment regarding the amount of the debt, on account of a debt 
BY y admits a mortgage. 


which they wero, mortgaged. The | Pi _ 


ad and B.A 
tampa aimed by he defendant 






the excess. ahoxe. 


See Prin: 
¥2 


£70 Precedents of claims 


They have no proof of the excess claimed by them. The 
assertion on oath of the plaintiff should be credited ; for 
he denies the excess of the claim allegcd by the de- 
fendants. An oath should be administered to him, and 
he should swear that he heard from his mother and re- 
lations that the houses were mortgaged in security of a 
debt not exceeding four hundred and forty-six rupees, 
ee and that he never heard the debt mentioned as exceed- 
countbooks, ing that sum. The account books of the defendants, 
unsupported by proof, are not admissible as evidence.* 


CASE X. 


Q. After the death of the husband, if it cannot be pro- 
ved with what intention he bestowed on his wife money 
and effects during his life-time, is her assertion to be 
credited according to Law, or is the assertion of the 
husband’s heirs entitled to a preference, in determining 
with what intention the deceased parted with his 
property? 


of adis- R. If the assertions of the widow and the heirs should 

pute ne ’*" be at variance on this point, the heirs asserting that the 
= oe oa husband had given to the widow certain property, and 
receiv. She denying the receipt of such property, in this case it 

ae. is incumhent on the heirs to adduce witnesses; and, if 

they have no evidence, the denial of the widow on oath 
will be credited. Such also is the rule of proceeding if 
And as tothe their assertions should be at variance with regard to the 
value thereof value of the property received: the heirs asserting that 
the widow had received property to a certain amount, 


Andasto and she stating itto have been of less value. If theiras- 
the terms on * * . 
which it was Sertions should be at variance on another point: the heirs 


received. stating that ‘ape husband had given her the property in 





* See Prin: Claims, é&c. 94, The plaintiff in this action may, in one 
_ point of view, be said to have been the defendant, as a larger claim 
brought against him than he admitted to be just. 
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satisfaction of her dower, and she alleging that she 
had received it as a gratuitous gift, it is incumbent on 
the widow to adduce witnesses, and if she have no evi- 
dence, the assertion on oath of the heirs will be cre- 
dited. Ii their assertions should vary regarding the ce ne 
houschold property, the widow claiming the property as bold cropenig. 
her own, and the heirs asserting that it belonged to the 
husband, and neither of the parties have witnesses to 
prove their respective allegations, such part of the pro- 
perty as is usually appropriated to female uses willbe 
made over to the widow, on her corroborating her claim 
by oath, and such part as is usually appropriated to 
male uscs will belong to the heirs on the same condi- 
tion; and, with respect to property of a common na- — 
ture, there exists some difference of legal opinion. Ac- 
cording to the opinion of Aboo Haneefa, the property 
will belong to the survivor of the parties to whom it 
was alledged to have appertained, after oath being 
made by the survivor. In this case the survivor is the 
widow; and according to the opinion of Moohummud, it 
will belong to the heirs of the husband; According‘ to 
the opinion of Aboo Yoosuf, such part of the property 
as might naturally have formed the peculiar property of 
the widow, with reference to her condition in life, 
should belong to her; and the remainder to the heirs of 
the husband, and the survivorship of either party can 
make no difference, as the deceased husband is ane 


sented by his heirs.* 


CASE XI. 


Q. A plaintiff claims the property of a person named 
Bazeed Khan, five and twenty or thirty years after his 
death; alleging that she is his daughter. "The defend- 
ant in reply pleads that Mussummaut Rat Bail, the 


® Seo Prin: Claims, &c. 24 to'30, 
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mother of the plaintiff, was the -ufrum tconcubine) of 
her father, and the slave of Barree Béebog his wife, and 
that she was tiever‘ married to Bazeed Khan. One wit- 
ness adduced by: the plaintiff states his conjecture. that 
a marriage took place. Wander these circumstances, is 
the claim of inheritance set ‘up by the plaintiff establish- 
ed? And of which of the parties does the onus legally 
lie of proving or disproving the. marriage, on the plain- 
tiff who makes the claim, notwithstanding the admis- 
sion of concubinage by the defendant? or will the Law 
presume the marriage of Rai Bail, until disproved by 
the defendant 


The plaintiff, five and twenty or thirty years after 
the death of Bazeed Khan, has suet the defendant for 
the property left by that person,’ alleging that she 
possesses the right of inheritance as his daughter. 
The defendant, in answer, pleads that Mussummaut 
Rai Bail, the mother of the plaintiff, was the hurwn, or 
concubine, of Bazeed Khan, and the slave of his wife 
Burree Beebec, and that she was never married to Ba- 
zed Khan. This answer involves a denial of the 
plaintiff's having any right of inheritance as daughter, 
by reason of ‘her mother’s not having been married to 
Bazeed Khan; and it farther. contends that the plain- 
tiff’s mother was the slave 6f the wife of. Bazeed Khan, 
and ‘the concubine of that person. According. to the 
Woohuriimudan Lew, it is necessary, in all claims, that, 
after thé ‘defendant has dented the claim, the plaintiff 
shotild prove it said’ it certainly is not iseumbent on 
the dbténdecnit '$@ prove the invalidity amt insufficiency 
‘ofthe plaintiffs elaim, which amply appears from hig 
dental ; ‘excépt in a case where the defendant urges a 
plea te repel-the-claim of the plaintiff;:on proof of which 
Pen the original claim of the plaintiff falls to the ground, 

“involves a partial admission of the 


ifs claim. In such case, it becomes, zequisite fox 
‘the defendant to establish his plea. For igstance, Sample. 
‘sues Omar for a debt of one thousand rupees, and 
Omar, with a view to repel the claim, pleads. repayment 
af the money borrowed, .,.In this instance it is incum- 
beat on Qmar to prove. the repayment, which, if he 
should fail t6 do, the claim of Zeyd to the sum in dis- 
pute will be established; because. the, plea of Omar 
invelves an admission that the debt was originally in- 
curred. It would have been otherwige had the plea of Exception in 
the defendant not involved a. partial-admission of the cial pleas. 
claim, and had expressed a total denial, ..For instance, 
Zeyd sues Omar, the son of Khalid, by hia wife Hinda, 
for half the proparty leét by Khakd, calling himself the 
half-brother of Omar, and son of Khalid by another 
wife (Zeinub). Omar in answer pleads that Zeinup, Example. 
the mother of Zeyd,. was always the wife of Bukr, and 
that she could not therefore be the wife of Khalid, nor. 
could Zeyd be the son of Khalid. In this instance it.is 
permitted to the defendant Omar to prove the  maagriage 
between Zeinub and Bukr. If he prove it, the claim 
falls to the ground; aud if he do not prove. it, still, it 
will be incumbent on Zeyd to prove the marriage of his 
mother with Khalid, or the fact of his being the off 
spring of Khalid, in some other mode, before he can be 
entitled to a moiety of the inheritance. In the suit.in 
question, the defondant denies the fact of the plaintiff’s 
mother having been married to Bazeed Khaz, 
states her to have been the slave of the wife of 
Khan, and concubine. of that persop. . Thig. answer 
therefore involves. .a total denial of the plaintifi’s claim. 
The defendant, if he pleases, is at liberty to bring evi- 
dence to prove that the plaintiff's mother was the slave 
of the wife of: Bazeed Khaz, in the legal acceptation of 
the term, and skould..he prove.it, her slaim will falj to 
‘the ground; but should he fail to prove it, or decline 
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doing so altogether, still it is incumbent on the plaintiff 
to prove her mother’s marriage, or to establish, by some 
other mode, the fact of her being the offspring of Bazeed 
Khan, without which she is not entitled to the inheri- 
tance. The witness who states that he conjectures 
the mother of the plaintiff was married, admits that the 
ceremony did not take place in his presence, and that 
he never heard Bazeed Khan acknowledge the marri- 
age; and he states further that his conjecture is found- 
ed on the fact of fornication having been strictly pro- 
hibited in the time of Hafiz Ruhmut, (the Rohilla 
Ruler;) whence he concludes that the intercourse be- 
tween Bazeed Khan and the plaintiff’s mother must 
have been matrimonial. Such conjectural evidence 
however is not admissible in Law; for it is necessary 
that a witness should posscss firm belief. The de- 
fendant has admitted that the plaintiff's mother was 
the hurum of Bazeed, yet taken along with the context, 
the use of this expression cannot afford any argument 
in favor of the marriage. Although the term “ hurum” 
does, according to some authorities, signify a married 
woman, yet, according to the popular acceptation, it is 
usually meant to denote slave girls and the like, who 
are taken under the protection of a man, and kept se- 
cluded, whether married or not. The term therefore as 
used by the defendant, (he having distinctly asserted 
that the plaintiff's mother was unmarried,) must be held 
to mean aconcubine merely. Such expression, there- 
fore, in conjunction with the conjectural evidence cf 
one witness, cannot raise any presumption in favor of 
the marriage of the plaintiff's mother with Bazeed 
Khan.* 


* The above opiniun was delivered by Moohummud Rashid and 
mid Oollah, the two established Law officers attached to the Court. and 
judgment was given accordingly; but Moulevee Amaun Oollah (who 
was at that time officiating for Surajoedecen as Kazecool Koozat) deli- 
Vered an opinion, declaring that the marriage was established, and that 
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CASE XII. 


Q. A person sues.a woman for certain property, 
alleging that she is not the daughter of the. person 
whom she pretends to be her father, and claiming the 
property as his right of inheritance. Judgment being 
given in favor of the defendant, he appeals from the 
decision, and the woman dying, pendente lite, he retracts 
his former plea, and states that she really was the 
daughter of the person whom she pretended to be her 
father, but that he has a right to succeed to her pro- 
perty as her lawful heir, in virtue of his. relation to 
the person whom she styled her father. Admitting the 
truth of the last plea, is he entitled to take advantage 
of it, notwithstanding his denial thereof in a former 
stage of the proceedings? 
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R. It appears that the claimant, during the life-time Claim of in. 


of the woman, to whose property he lays claim, denied 





the plaintiff was therefore entitled to the inheritance. The opinion is in- 
genious and erudite; but did not exactly bear upon the case. It dues 
not therefore seem necessary to furnish an accurate translation of it, 
He admitted that to establish marriage, it was necessary that evidence 
should be given in favor of it, or that there should be the husband’s de. 
claration; and he also admitted that the fact could not bé established by 
the mere conjectural evidence of one witness; but he contended that the 
defendant, by admitting that the plaintiff's mother was the hurum of 
Bazee:’ Khan, had made out her case. He quoted several works of 
great authority to prove thatthe term “ kurum” signifies a married wo- 
man, living in a state of seclusion, but in this case (it should be observed) 
the object was not to ascertain the true intent asd meaning of the term, 
but the m“aning attached to it by the defendant. He further contended 
that continual cohabitation is prima facie evidence of marriage; and that 
it is criminal, without proof, to suspect a Moosulmaun of sy improbable 
an act as that of fornication ; and that where there ure two suppositions, 
itis right to select that which is the more probable. But the question 
( t should also be observed) in this case, was not, what degree of evidence 
13 required to establish the fact of marriage, but what degree of evidence 
jt was necessary fur the plaintiff to bring forward in order to establish 
her claim, it being a general rule of Moohummudan Law that, on the de- 
fendant’s denial, the plaintiff must adduce proof of the claim. Had the 
suit been brought forward to set aside an alleged marriage, the pre- 
sumption must undeubtedly have been in favor of the marriage; and it 


would have been upheld by hearsay and circumstantial evidence, such as. 


cohabitation, common repute, and the like, See Prin: Claims, &. 21. 
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her being the daughter of the person whom she called relation 
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her father, and that now, after her denth, he rlaims her 
operty, through the medium of that persen to whom 
e. denied that. she had any relation. This is in 
ale a claim to property under pretence of the ac- 
ee ae of a relation, and is not legally adtmis- 
sible, by reasen of its oppugnancy: according to the 
Foesool-i-oostocrvoskee,—-“ A person claimed mainte- 
nance from another, alleging that: he was his brother; 
but the relation was denied by the person from whom 
the maintenance was claimed. Afterwards the clai- 
vannt died, and the other came forward as heir to 
his ptoperty on the plea that the deceased was his 
brother. His claim cannot be admitted; for this is not 
legally an acknowledgment of relation, which requires 
freedom from oppugnancy: it is ix fact a claim to 
property.” Besides the claimant did not content him- 
self, in this instance, with a simple denial ‘of the rela- 
tion claimed by the deceased; but ascribed her paren- 
tage to another person, and adduced évidence in sup- 
port ‘of his allegation, and such acknowledgment is 
binding against the acknowledging party, in so much 
that, had the father of ‘the deceased ascribed to her any 
other parent, his acknowledgment ef that fact would 
have been good against him, and he would thereby 
have been incapacitated from again claiming her aa his 
daughter. In the Court below, the claimant pleaded 
that the deceased had asserted a person to be her father 
who was childless, and that she had acquired the pro- 
perty by usurpation: he cannot now be admitted to 
claim the property as her lawful heir.* | 


« | GASER XIii.. 


Q. x imarriage between two persons is alleged to 
wh thken place, to substantiate which tha t2Nauine 
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evidence is adduced. One man and one woman depose 
that they were present in the assembly at the time 
of the marriage ceremony. Another man and another 
woman depose that they heard the alleged husband 
acknowledge the marriage, and another man deposes to 
the fact of the alleged wife living with the alledged 
hiffband on terms of conjugal cohabitation. Is this 
evidence legally sufficient to establish: the fact of the 
nuptials having been celebrated? 


oe 


R. This evidence is not legally sufficient to establish bebo consli- 
the fact of the celebration of the marriage, because the dene o¢ tise 
several witnesses depose to different facts, and the re- ™#8°- 
quisite number do not combine in deposing to any par- 


ticular circumstance in proof of it.* 


CASE XIV. 


Q. If an appellant in a suit die while it is pending 
and almost ready for decision, should the cayse be de- 
cided in the presence of his heirs; and if the right of 
the respondent. be established, are the heirs of the ap- 
pellant answerablegfor the satisfaction of the judgment, 
or is it requisite that the respondent institute an ac- 
tion de novo against them? 


R. The cause should be decided in the presence of An action 


commenced 
the appellant’s heirs, who are his successors and legal grains a 


* This question tarned upon a dry point of evidence. The depositions 
of the witnesses would doubtless have been teceived as abundantly suf- 
ficient to establish the strongest presumption of marriage, so as to confer 
all the rights attendant on that state; but it was nevertheless not consi- 
dered to afford sufficient proof of the insulated fact of the celebration of the 
nuptials, although taken altogether, it was enough to create the strongest 
proba »ility (and sufficient for all legal purposea,) that marriage had taken 
Place. The whole doctrine of marriages, as will be seen on roference to 
the principles and precedents on the subject contained in this work, 
favour the construction here laid down. ’ 
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ty who dies representatives. If the right of the respondent be 
. proved, and the cause of action be a specific thing, it 
prosecuted should be delivered to him, or if it be a sum of money, 
eeainst his it should be. paid to him ont of the appellant's estate. 
any procee- There is.no necessity to institute an action de novo 


ding de novo. 
against the heirs of the appellant. 


CASE XV. 


Q. 1. If a woman, sitting behind a curtain, stretch forth 
her hand from beneath it, and sign a document, saying 
in the hearing of witnesses, that she had executed that 
document in favour of her husband, and the witnesses, 
when called on to prove the document, state that they 
attested it by desire of the woman, who was behind a 
curtain, whom they do not know by sight, and with the 
sound of whose voice even they are unacquainted, in 
this case, is the evidence of such witnesses legally suf- 
ficient to prove, that the woman who signed the docu- 
ment was in reality the wife of such person? 


To provethe KR. 1. If any man among the witnesses saw the wo- 
identity of a : . ‘ 
concealed wo- MN with his own eyes, and the restywere unanimously 
man it - ae satisfied with his assurance that she was in reality the 
earn ag a hed J e e 

; wife of such ‘person, then their evidence will be suf- 
rritnesses to ficient to establish her identity, but the evidence of wit- 

er signature 


should have nesses is not sufficient for this purpose, from the mere 
con fact of hearing her voice, if no one of them had seen 


the woman. 


Q. 2. Supposing that the woman who subscribed her 
name, while,concealed behind the curtain, had been 
seen by only one female, and that the rest of the wit- 
nesses were satisfied by her account, of the identity 
of tha woman, will their testimony in this case be 
sufficient? 
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R. 2. The fact cannot be proved by the evidence of And that that 
witnesses who had not seen the concealed woman, “° ** 
and who satisfied themselves of her identity by relying 
on the statement of a female who had seen her; but had 
the witness who saw her been a male, the corroborative 
evidence of the rest would have sufficed.* 


*See Prin; Claims, &c. 9, 
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INHERITANCE. 
Des. jnation of 
v _ the Court in of the 
‘S EUUNER OS the AGUS: which the opinion! opinion. 
S wus delivered. 
<q, 
Shah ool hug (Pauper) versus Moo- Patna Court of! Aug. 22, L818. 
neebool huq, 
Musst. Beebee Kanoo v. Ali Shah,! Zillah Aligurh, July 20, 1816. 
Musst. Nasoo v. Khadim Ali, Zillah Behar, July 21, 1814. 
Jhujhoo and others v. Musst. Ilahee Zillah Bareilly, Sept. 5, 1821. 
Begum, " 
bisa eal Khanum and another Sudder Dewance Dec. 5, 1808. 
. Mirza Hloosein Al, Adawlut, 
Busti Khan (Pauper) v. Mina Bec- Zillah Hooghly, March 7, 1815. 
bee, 
Shah Abadee v. Shah Ali N ugee,  Su:lder Dewance July 14, 1803. 
Adawlut, 
8 Calcutta Court of Aug. 13, 1821. 
Appeal, 

9 Musst. Budlee v. Roushun, City of Be nares, Jan. 5, 1815. 
10 Suda v. Fukeera and other-, Zillah Barcilly, Sept. 21, 1818, 
11 Beebee Jaun and Bcebee Moonecfa Patna Court of May 11, 1821. 

v. Fyz Khan and others, Appeal, 
12 Moonuwurnisa and others v. Zuman Bareilly Court of Nov. 23, 1820. 
Khan and others, Appeal, 
13 Musst. Shurfooniga and others v. City of Moorshe- April 16, 1813. 
Imamee Khanum, dabad, 
14 Musst. Bheekun (Pauper) v. Meer Patna Court of|July 29, 1814. 
Jafur and others, Appeal, 


15 Musst. Munnee v. Zahir and others, Zillah Bareilly, May 19, 
16 Ruhum Ali v. Shah Shumsoodeen Zillah Shahabad, April 26, 1810. 


and others, 
17 Wajid Shah and others v. Imam Zillah Furruck- July 20, 1818. 


Khan and others, _ abad, 








* Wherever I have left a blank space, the requisite information was not readily pro- 
irable, and I did not consider its attainment of such material consequence as to 


arrant any delay in the publication, 
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which the opinion opinion. 
was delivered. 
18 Musst. Jochoo v. Mihr Ahi, Patna Court of|Sept. 17, 1819. 


Appeal, 
19) 'Musst. Munnee vw. Zahir and others, Zillah Bareilly, May 19, 1819. 
Furzund Ali v. Mirza Sulamut Hoo- Zillah Sarun, Sept. 21, 1812 


scin, 
1 Zillah 24-Per- Feb. 9, 1819. 
gunnalis, 
Zuhooroonisa and others 1+. Mehn- Patna Court of April 15, 1814, 
dee Ali Khan and others, Appeal, 


23 Moohumniud Ameecnoodcen Khan Dacca Court of Nov. 6, 1821. 
and others v. Moohummud #us- Appeal, 


roodcen, 
24 Sheikh Fusech oollah v. Meer Moo- Patna Court of July 20, 1814. 
nuwur Ali and others, Appeal, 
°5 Chumroo and others v. Panchoo and City of Patna, July 16, 1807, 
others, 
Mirza Shumsoodecn and others v. Patna Court of May 19, 1814, 
Musst. Rumjoo and otiers, Appeal, 


27 Munnoo Beebee and others. v. Bur- Zillah Burdwan, Dec. 26, 1821, 
kut oollah and others, 
Sheikh Ahmud v. Munna han Zillah — Chitta- July 30, 1821. 
and others, 


29 Mirza Suddcroodcen v. Meer Shah ZillahShahabad, Nov. 7, 1807. 


Ali, 
30 Wujechoonisa KKhanum and anothe: Sudder Dewanee Dec. 5, 1808. 
v. Mirza Hooscin Ali, Adawlut, 


31 Mootecoollah +. Movhummud Katil Zillah Nuddea, March 12, 1817. 
and others, 
32 Sheikh Jaunvo v. Sheikh Joomlah, City of Dacca, duly 13, 1815. 


33 Zilh. Chittagong,|.Jan, 3, 1816. 
34 Musst. Ruhcemun v. Musst. Noo- City of Moorshe- April 20, 1819. 
run and others, dabad, * 
Husrut) oollah Khan vr. Syud Zillah  24-Per- July 18, 1807. 
Moortuza Khan, gunnalis, 
36 Nizamoodeen v. Musst. Izzut and Bareilly Court of Nov. 29, 1820, 
others, Appeal, 
37 Zilh.Chittagong, June 27, 1817. 
36 Musst. Chand Beebee v. Moohum- Sudder Dewanee Aug. 27, 1812. 
mud Pugee, Adawlut, 
Moohummud Hafiz v. Moohummud Zillah Mymun- June 24, 1817, 


Newaz, sinch, 
40 Amaun Beebee and others v. Rum- Zillah |Backer- Dec, 24, 1821. 
zaun Ali and others, eunge, 
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| 
41 Musst. Yakeeda Khanum v. Mirza City of Dacca, May 13, 1803. 


Jhuboo, 

42 Ahmud oollah v, Door Ali & others, Zillah Hooghly, July 19, 1820. 

43 Zillah Llooghly, March 15, 1819, 

44 Moohummud Zuman v. Durbaree Zillah Mymun- Oct. 2, a2: 
Sipahee, singh, 

45|Chutter Das v. Roushun, City of Benares, June 24, 1815. 

46 Amecr Ali v. Buhadoor Ifooscin| Patna Court of March 27, 1818. 
and others, Appeal, 

47 Manikchund v. Tiloke Singh and Zillah Sylhet, IFeb. 27, 1822. 
others, 

48 Musst. Nubeera Beebce v. Sheikh CaleuttaCourt of Sept. 13, 1817. 
Shoojaocodeen, Appeal, 

AD Zh. Mymunsingh March 17, 1817, 


50 Imdad Ali v. Moohummud Kazim Zillah Burdwan, Nov. 26, 1821. 
and others, 
51 Koonwur Rutton Singh v. Fyzool- Zillah Bareilly, July 21, 1814. 
Jah and others, 
Zh. Mymunsingh March 31, 1817. 
53 Zeydoodeen and others v. Rufeeg Zillah 24-Per- Dec. 10, 1819. 


and others, gunnahs, 
54 Musst. Buhloo v. Mooqeem and Zillah = Chitta- Jan. 15, 1821, 
others, rong, 
Manik Janhav. Shamut Ali Khan, atna Court of July 20, 1815. 
Appeal, 


56 Imam Buksh and others v. Munnoo Zillah Burdwan, Aug. 23, 1821. 
Beebee and others, 
57 Syud Abdool Ali v. Syud Gholam Zillah Aligurh, May 10, 1816. 
Ahmud, 
'Nusrut oollah Khan v. Lihazoo- Zillah Hooghly, March 26, 1817. 
deen and otuers, 


59 Suda v. Fukeera and others, Zillah Bareilly, Sept. 21, 1818. 

60 Gholam Imam and Ainoollah, v. Patna Court of May 18, 1814, 
Musst. Seeta, Appeal, 

61 Zillah Burdwan,|Aug. 24, 1806. 

62 Gholam Hoosein v. Musst. Zcinub Sudder Dewance June 8, 1801. 
Beebee, Adawlut, 

Gholam Mohioodeen and others v. Dacca Court of Sept. 3, 1817, 

Oomaid Ali and others, Appeal, 

64 Qumur Ali and others v. Basir Zh. Chittagong, Feb. 17, 1819. 
Moohummud, 


5 Shumsoodecn and others v. Sulee- Zillah Backer- Sept. 1, 1803. 
moodeen and others, 
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66: Zh. Backergunge 
67\Synd Kulcem v. Bebee Munna, Ditto Ditto 
Muhabut Jung v. Musst. Rumman 4ilah Bareilly, Feb. 3, 1807. 
and Gholam Hoosein, 
Musst. Hyatee Khanum v. Kool- Sudder Dewance July 31, 1807. 
soom Khanumand Mirza Mehdee, Adawlut, 


70 Shurecfoonisa v. Khizuroonisa and Ditto Ditto Nov. 16, 1822, 
others, 
4k Kala Khan v. Musst. Docoo Bebee, Dacca Court of March 19, 1800. 
Appeal, 


72 Kuldady and others ». Lauljeemul Zh. Moradabad 
73 Kiramut Khan and others v. Khy- Zillah Furruck- April 12, 1820. 


ratee and others, abad, 
74 Musst. Ruhcemun v. Musst. Noorun City of Moor- April 20, 1819, 
and others, shedabad, 


Musst. Bukhta Beebce v. Musst. Zillah Jessore, Aug. 26, 1819. 
Ooruz and others, 


76 Maun Beebee v. Kubecrun,’ vity of Patna, Nov. 3, 1807. 
77 Misree Khanum and Usmutoonisa v. Patna Court of June 19, 1816. 
Mirza Ahsunoollah and others, Appeal, 


78 Musst. Ameena Beebce v. Musst. City cf Dacca, April 25, 1814. 
Gootbudun, 


79 Musst. Bheekun (Pauper), v. Lulloo Patna Court of March 22, 1814. 


, ind Dutt Ram, Appeal, 
89; Oomurduraz v. Furman Bebee, Zh. Backergunge 
81) Rumzaun Ali v, Moohummud Zu- Zillah = Chitta- May 23, 1822. 
man and others, gong, 


Musst. Dhana vy. Musst. Mulkee, City of Benarcs, June 4, 1821. 
Kamca Becbee v. Muhtabvodeen Zillah  Chitta- Feb. 6, 1817. 
and others, fog : 
84) Jumecloonisa v. Muhfooz Ali and Zillah Aligurh, Aug. 19, 1813. 
others, 
85/Moohummud Wasiq and others v, Zillah Backer- Feb. 13, 1821. 
Moohummud Ameer and others, gunge, 
86, Musst Nasoo v. Khadim Ah, Zillah Behar, July 21, 1814. 
87;Sunaoollah v. Musst Phool Beebee Zillah | Chitta- Jan. 12, 1816. 
and others, 


88! |Bareilly Court April 18, 1821. 
of Appeal, 
89 Zillah Aligurh, April 27, 1813. 


90|Morad Khan v. Kureem Khan, City of Moorshe- April 17, 1809. 
dabad, 
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91 Musst. Zuleikha and others v. Musst. Zillah Chitta-jSept. 7, 1824. 
Muhurum Beebee, 


SALE. 


Musst. Fulhmeeda and others v.' Zillah Sarun, Jan. 16, 1821. 
Baichoo Rai, 


Nusrut oollah Khan v. Lihazoodeen Zillah Hooghly, March 26, 1817. 
and others, 
Jehbanoonisa v. Mulechoodeen, Suddér Dewa- May 30, 1812. 
nee Adawlut, 
4 Mungoo and Sulba v. Prankishen, Zh. Backergunge 
5 Musst. Munkvo v. Meer Furzundi City of Patna, Dec. 12, 1820. 


Muha Dava Gundha v. Musst. City of Dacca, June 2, 1820. 
Ashoorun, 
Sheikh Burkut oollah v. Khoobee City of Patna, Jan. 31, 1818. 
and others, 
8 Koosul Singh v. Mungla, Zh. Furruckabad, Feb. 3, 1817. 
9 Musst. Beebun v, Fyzun and others, Patna Court of July 27, 180-4, 
Appeal. 
10 Musst. Zuhooroonisa and others v. Patna Court of April 5, 1814. 
Mehdi Ali Khan and others, Appeal, 
11 Ruhum Ali v. Shah Shumsoodecn, Zillah Shahabad, April 26, 1810. 
12 Musst. Khoobdowlut and others v.jZilh. Moradabad, 
Musst. Hufeezoounisa and others, 
13 Abdvol Nubee v. Salikram, Zh. Furruckabad, Mareh 10, 1813. 
14 Moohummud Tugee v. Musst. Sajda Zilh. Beerbhoom, Nov. 27, 1815. 
and others, 
15/8 heikb Movizoodecn v. Lau! Beebee,|Zillah Hooghly, July 31, 1823. 


PRE-EMPTION. 


1 Rai Omrao Singh v, Dewan Ajeet, ZillahShahabad, March 23, 1821, 
Sunch, 

2 Sheer Khan and others v. Shuhamut _  _ June 8, 1817. 
Ali 

3 Radhakissen Tewarce v. Digumber/City of Patna, March 18, 1820. 
and Bhineck, 

4 Bhuwaneepersaud v. Sheikh Kureem/Zillah Tipperah, Jan. 9, 1816. 
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Moohummud Mundar and others v Zilh. Chittagong, Feb. 19, 1822. 
Musst. Nurum Beebec and others, 
G Shuhamut ocHah v. Moottunimud Su- Dacca Court of Dec. 28, 1820. 


mee and others, Appeal. 

Moohummud Zumaun v. Moohum- Zilh. Chittagong, March 4, 1817. 
mud Hashim and others, 

Gosainjeechurn Doss, heir of Luct’h- -Jity of Patna, April 14, 1814. 


mun Doss v. Muhcoo and others, 
Husnoo v. Munnoo Khan and/ZillahShahabad, April 9, 1812. 


Holas, 


GIFTS. 


7h. Gundlekhund! 
Fukhrocnisa Begum v. Meer Ab- Patna Court of Jan, 30, 1817. 


doolkureeimn, Appeal. 
3|Shujhoo and others v. Musst. Hahee Zillah Bareilly, Sept. 5, 1821. 
Begum, 
Munet. Bheckun (Pauper) v. Lulloo Patna Court of March 22, 1814. 
and Dut Ram, Appeal, 
~ Musst. Moonccfa and others v. Patna Court of Jan. 18, 1819. 
Pyzoollah and others, Appeal, 


6'Syud Injeet v. Khaja Arratoon, Zh. Backergunge Sept. 16, 1820. 





7|Musst. Khoobun ov. Asghur Ali, Patna Court of|Jan. 29, 1817. 
Appeal, 
8 Sheikh Moohummud Ali v. Musst. Zillah  Shaha-'March 28, 1812. 
Hubeebya and others, bad, 


9 Musst. Syudoonisa Begum & others Zith. Bee:bhoom: Dec. 27, 1822 
v. Musst. Sahib Jaun and others, 
10 Gholam Nujuf Khan v. Shahamut Patna Court of July 20, 1815. 


Ali ixhan, Appeal, 
11 Deendar Khan v. Gholam Loosein Zillah FPurrucka- Sept. 19, 1817. 
Khan, bad, 


12 Musst. Sugheera and others v. Gho- Zilh. Beerbhoom May 7, 1818. 


lanr Nubee Khan and others, 
13 Musst. Humeeda v. Imam Bukhsh, Patna Court of Sept. 28, 1818. 


Appeal. 
14 Bukhshoo Khuleefa and others v. Zillah Chitta- April 3, 1615. 
Baichoo, gong, 


Musst. Beebee Fuhmeeda v. Musst. Zillah Shaha- July 15, 1805. 
Beebee Hufeeza, .- bad, 
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16'Soulutjung Khan aad others v. Nia- Bareilly Court May 11, 1820. 
mut oollah Khan and others, of Appeal, " 
17 Tara Beebee v. Ainoo Beebee, Zillah Hoornly; Sept. 6, 1823. 
18 isscnchund Nundce v. Musst. Lu- City of Dacca, April 22, 1815. 
teefuonisa and others, 
19 Alisun Ali v. Arjun and others, Zillah Shahabad, Aug. 31, 1810. 
* Sholam Abbas v. Coalee & others, Zillah Bareilly, July 21, 1821. 
Musst. Chand Beebce and another Sudder Dewa- Aug. 27, 1812. 
v. Moohummud Tuqee. nec Adawlut, 
*Musst. Muntoor and others” v. Zillah Shahabad, Dec. 7, 1820. 
Musst. Pyaree and others. 
23'Musst. Banoo Beebee and others v. Sudder Dewa- April 19, 1816. 


Pukhuceodcen, nee Adawlut, 
WILLS. 
Khyrat Ali v Moomtaz Ali and Zillah  Allaha- Dec. 12, 1821. 
others, bad, 


City of Patna, Augt. 17, 1813. 
Musst. Armavce Begum v. Fyzool- Patna Court of/March 25, 1822. 


lah and others, Appeal, 
Moohummud Huzur v. Buhram City of Dacca, Sept. 21, 1809. 
Khan, 


Musst. Ashoorun v. Imam Bukhsh Zillah Behar, March 17, 1817. 


and others, 


MARRIAGE, DOWER, DIVORCE ann PARENTAGE. 


Bunecea Begum ve. Moohummud Zillah  Backer- July 26, 1810. 

Ashigq, runge, 
Zh. Bundlekhund 

Sumurkund Becbee v. Imdad Khan, Zillah Sylhet, Feb. 8, 1822. 

Masst. Shuhub Banoo v. Kubeer Zillah  Chitta- Feb. 24, 1821. 
Moohumimud, : gong, 

Meer Shurecf Ali and others v. Zillah Aligurh, May 18, 1810. 
Moohummud Hoosein and others, 

6 Deendar Khan v. the heiis of Bu-! Zillah Furrncka- Scpt. 19, 1817. 


dun Khan and Asalut, bad, 
7 | Zillah I Aug. 27, 1819. 
3} Zh. Bundlekhund 


8) Ditto ditto, 
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10 Shureefoonisa v. Khizuroonisa and Sudder Dewa- Nov. 16, 1822. 


others, nee Adawlut, 

11 Gholam Hoosein Ali v. Musst. Zei- Ditto ditto, June 8, 1801. 
nub Beebee, on account of her mi- 
nor son Himmut Ali, 

12 

13 Musst. Sahibjee Begum v. Zillah Hooghly, Jan. 25, 1822. 

14 Sumerchund and others v. Imdad Zillah Sylhet, May 22, 1818. 
Khan, 

15 Ali Moozuffer Khun v. Wulee Khan Patna Court of May 9, 1814. 
and others, Appeal, 

16!Kubeer oodeen Ahmud vy. Usmut Ditto ditto, May 21, 1817, 
Beebee, 

17 Musst. Bawa v. Imam Bukhsh Soo- Zillah 24-Per- Sept. 10, 1819. 
badar and others, gunnahs, 

18 Musst. Roopoo v. Musst. Buda- City of Patna, Sept. 9, 1818. 
moon, 

19Syud Ibrahim Ali v. Bhugwunt Zillah Behar, Feb. 20, 1812. 
Singh 

20 Musst. ‘Kurcemoonisa (Pauper,) v.' Bareilly Court of July 31, 1812. 
Ruhum Ali, Appeal, 


21 Motce Beebee v. Nusnee Becbee, City of Dacca, Jan. 25, 1818. 
22 Muhabut jung Khan v. Musst. Jee- Bareilly Court of Dec. 23, 1808. 


bun and others, Appeal, 

23 Mansingh Rai v. Meer Mirza and Zillah Furrucha- April 25, 1817. 
Musst. Buhoo Khanum, bad, 

21 Gholam Muusoor v. Wayjiba Bee-'Zillah Burdwan, July 10, 1821. 
bee, : 

25 Gholam Imam and .Ainoollah v. Patna Court of; May 18, 1814. 
Musst. Secta, Appeal, 

26 | Zh. Backergunge June 12, 1817. 

27 Ruhm Aliv. Shah Shumsoodeen and Zillah Shahabad, April 26, 1810. 
others, 


Zh. Bundickhund 
Sudder Dewa- 
nee Adawlut, 
30 Moohummud Ali Khan v. Nusee- Ditto ditto, Feb. 24, 
roodeen Ali Khan, hei of Jareea 
Begum, deceased, 
31 Must Zuhoorun v. Shumsheer Khan, Zillah Hooghly, Nov. 14, 1821. 
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32 Meer Nujeeboollah Khan v. Door- Patna Court of Jan. 5 1803. 
dana Khatoon, Appeal, 
Buhadoor Khan and Noor Beebee Zillah 24 Per- April 22, 1808. 
v. Kureem Bukhsh, | 
34,Nubeeya Begum v. Mvohummad Zillah Backer- Aug. 25, 1809. 


Ashiq, punge, 

35;Gholam Hoosein Ali v. Musst. Zei- Sudder Dewa- June 8, 1801. 
nub Beebee, nee Adawlut, 

36|Moshrif Khan and others v. Ram- Zillah Mymun- May 24, 1817. 
nursingh Roy, singh, 

37;Wujechoonisa Khanum v. Mirza Sudder , Dewa- Dec. 5, 1808. 
Hooscin Ali, nec Adawlut, 

38 Peerun Becbee v. Oomda Khanum, Dacea Court of Sept. 9, 1816. 

Appeal, 


39 Musst. Chand Beebee and others v. City of Dacca, April 25, 1815. 
Peer Moohummud, 

40 Musst. Chand Beebce (Pauper) v. Patna Court of Aug. 2, 1824. 
Meer Nasir Ah, Appeal, 

41 Musst. Khoobdowlut and others Zillah  Morada- 
v. Musst. Hufeezosonisaand others, — bad, 

42 Musst. Nowasa v. Mochummud Ju- Zillah = Chitta- Chaitra 7, 1224. 


wan. Q2onye, 

43 Jhujhoo and others v. Musst. Hahee|Zillah Bareilly, Sept. 5, 1821. 
Begum. 

44 Musst. Noor Beebeev. Ameer Moo- Zillah Chitta- April 19, 1815. 
huminud. 

AD Zsllah Sylhet, July 10, 7822. 

AG Zillah Pooghly, Dec. 22, 1819. 

47 Mirza Jaun and others v. Azim Ali Sudder  Dewa- March 20, 182. 
and others, nee Adawlut, 

48 Jeevun Khan Soobadar v. Mirza Zillah Chitta- April 21, 1818. 
Sheer Ali, gong, 


GUARDIANS anp MINORITY. 


1;Moohummud Sanjhee v. Basir Moo- Zilh. Chittagong,)July 7, 1821 
huminud, 


Akbur Khan v, Moradoollah and Zillah Bareilly, May 31, 1819. 


others, 


Moohummud Kazim v. Musst. Arsa Zillah Sylhet, July 18, 1821. 
Beebeer, 
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4!Musst. Syudoonisa Begum and others! Zilh. Beerbhoom,' Dec. 27, 1822. 
v. Musst. Sahib Jaun and otlicrs, 
Kbaja Aboo Moobummud Khan Sudder Dewanee Feb. 20, 1815. 
' v. Khaja Burkutoollah Khan, Adawiut, 


6|Azmutoollah v. Rambhudur, Zilh. Chittagong, Sept. 22, 18165. 
SLAVERY. 
} Bareilly Court of|May 9, 1818: 
Appeal, 
2 Nizamut Adaw- April 28, 1818. 
lut, 
Decndar Khan v. Gholam Hoosein Zillah Furrucka- Sept. 19, 1817. 
K\han, bad. 


7ilh. Moradabad, July 14, 1818. 
Musst. Munkoo v. Husun Ali and Zillah Saharun-! July 29, 1808. 
cthers, ore, 2 
6 Musst. Soobhanee v. Musst. Shata- Zillah Shahabad, Nov. 18, 1816. 
bun, 4 
Mudarun Khan v. Khyratee Khan, Bareilly Court of May 7, 1817. 
Appeal, 
Kazee Saedoodeen v. Moohummud Zillah Tipperah, Nov. 18, 1815. 
Yoosuf and others, 
_ Musst. Kureemconisa v. Zuhra, Zillah Bareilly, Nov. 1, 1808. 
10. Musst. Jaun eev. Moohummud Talur, Zilh. Chittagong, Dec. 1, 1817. 


1k Zh. Buudlekbund Sept. 18, 1812. 


ENDOW MENTS. 


Syud Shah Gholam Nujuf v. Rrous- ‘Zillah Llooghly, March 9, 1819. 
hun Beebee, 
Jugunnauth Chatoorjya v. Gour Ditto ditto. June 6, 1816. 
Patur and others, 
Zillah Agra, June 21, 1813. 
Musst. Hyatoonisa and Abdoollah Sudder Dewanee June 10, 1805. 
v. Moofukhurool Islam, Adawlut, 
Hoosein Bukhsh and. others” 7v. Zillah Shahabad, March 14, 1819. 
Kheiroollah Shah, 
6 Musst. Kulloo v. Asud Ali Shah, City of Moorshe- July 13, 1819. 
dabad, 
4|Sheikh Moortuza and others v. Sheikh Zillah Agra, Jan. 9, 1810. 
Moohummud Bakir and others, 
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8 Gholam Moortuza & others v. Sheikh Bareilly Court of;May 21, 1814. 
Movbummud Bakir and others, Appeal, 

|Zh. Bundlekhund, Nov, 22, 1812, 

10 Sheik Buckhun v. Sheik Buhadoor,!Zilh. Beerbhoom,|May 18, 1818, 


DEBTS anpo SECURITIES. 
Creditors of Kulub Ali Khan, de-|Zillah Agra, June 17, 1808. 


ceased v. the Representatives 
of Kulub Ali Khan deceased, 
Busti Khan Pauper v. Mina Bee-i Zillah Hooghly, March 7, ‘1815. 
bee, 
7h. Bundlekhund 
4 Jeewun Lal v. Abadee Khan and Patna Court of Feb. 14, 1814: 
others, Apreal, 
Kazee Uzeezoodeen v. Ali Raza Zillah Bareilly, Jan. 10, 1817. 
and [zzutuonisa, 
6 Movteeram v. Nahir and others, Zillah Aligurh, Sept. 28, 1806, 
Ramsunker Rai v. Jee Beebee and Z:ilah Backer- 
others, 
Musst. Jugun v. Mirza Yoosuf Beg, Patna Court of/Feb. 21, 1814. 
Appeal, 
% Ali Ismayil Khen v. Bholanauth, City of Patna, Sept. 3, 1807. 
10 Musst. Fatima ec. Imam Bukhsh and Patna Court of Feb. 4, 181-4. 
Rubum Bukhsh, Appeal, 


CLAIMS anp JUDICIAL MATTERS. 


YLunjar and others v. Janoo Beebee City of Dacca, Feb. 15, 1819. 
and others, 

Chuttersal Narain v. Byjnauth Na- Patna Court of . 4, 1814. 
rain and another, Appeal, 

Moohummud Sumee Chowdhwee v Zillah Tipverah,| Feb. 7, 1816. 
Musst. Numeera Beebee and others, 

Musst. Dibya Beebee v. Misree City of Dacca, May 4, 1810. 
Beebee, 

5 Kevulnarain v. Moohummud Nihar Zillah Sylhet, June 20, 1816, 

and others, 

Rajah Al Buksh Khan and others v.|Sudder Dewa- July 30, 1804. 
Qaim Beebee, nee Adawlut, 

Musst. Khan Bebee v. Hukeem Wa- Bareilly Ccurtoi July 19, 1819. 
hid Ahi, Appeal, 
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Zillah Sarun, 
Nizamoodeen v. Govind Roy and Zillah Seharun- March 9, 1813. 
others, pore 
10!Meer Nujeeboolah Khan v. Door- Patna Court of 
dana Khatoon, Appeal, 
11! Hukeem Wahid Ali Khan (Pauper) Sudder Dewa- May 23, 1821. 
v. Musst. Jaun Beebee, ne Adawlut, 
12 Shahabadee v. Shah Ali Nugee, Ditto ditto, July 14, 1803, 
13 Sirajoodecn and others v. Ghousee, Patna Court of|June 25, 1818. 
Appeal, 
14jSevukram v. Juganundun Singh, _ Ditto ditto, April 16, 1814. 
15;Kalakhan v. Musst. Dakoo Bcebee, Dacca Court of March 19, 1805. 
Appeal. 
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ACKNOWLEDGMENTS. 
chap. sect; prin. 
1 Of acknowledgment of 
Parentage, .ccesccccece VAL : 33 
2 See Debts, 4 and 6. 
AGENCY. 
1 See Marriage, 6. 
ALLEGIANCE. 
1 See Exclusion, 9. 
ALLOTMENTS. 
1 Sons, son’s sons, &c. have 
no specific allotments; but 
their portions vary ac- 
cording to the number of 
other heirs,.....c..000 1 I 10 
ANCESTORS. 
1 Of paternal female ances- 
tors. Exception,...... I II 38 
3 Of false ancestors, .... I II 42 
ARBITRATION. 
J Of arbitration, ........ MI : 36 
ARREST. 
1 Liberation no bar to sub- 
sequent orrest, ....-.2. MI: 13 
ASSETS. 
1 See Claims, 1. 
ATTACHMENT. 
1 Of attachment and sale 
(of property belonging to 
adebtor) ..ccvcccceee 1° 3 


BROTHERS. 
1 See Rules, 1, chap, 
2 See Shares, 8, 9. 


CAPACITY. 
1 See Contracts, 8- 


CERTAINTY. 
1 Certainty requisite in sale, ITZ 


CLAIMANTS. 
1 Of claimants by marriage 
according to the Schia 
doctrine, ....eccseccoee II 
2 Of claimants by silla do. II 
8 Two descriptions of do. II 
4 The first preferred do. II 
5 See Rules, 47. 


CLAIMS. 

1 Of claims and assets, .. I 

2 Of individual heirs, ..1 

8 And of creditors, ...ccee I 

4 See Pre-emption, 5. 

& Necessary forms to be 
observed in claiming pre- 
emption, eeu ores eseman 

6 Claim. when preferrible, IV 

7 Legal devices by which 
a claim of pre-emption 
may be evaded, ..ceee IV 

8 See Legacies, 5. 

9 Of priority as to claims, XT 

10 Conflicting claims of 


purchase and gift, ..+. SIE 


sect. prin. 


13 


26 
az 
28 


XII 107 


XII 
XII 


oe as 


116 
Lil 


il Index to the Prineiples in general. 


11 See Evidence, 7. chap. sect. prin. 2 See Shares, 4, 5. chap. sect. prin. 
12 Aclaimat variance with DEATH-BED. 
aformer oneinadmissible, XII: 22 1 See Rules, 38. 
13 Unless they can both 2 See Gifts, 8. 
consistently stand, .... XII : 23° 3 See Divorce. 2. 
14 Claim of property in 4 See Debts 6. 
depoSit, ..eccecsseseve XML : 33 DEBTORS 
ss de citi ee : eee of debtors, ie XI: 7 
; ase of procrastinating 
2 Sce Rights, 6. GODS i cecteeseeescs AL 8 9 
COMPENSATION. DEBTS. 
1 Compensation, right of, IIT: 30 1 Of debts and legacies... I I 5 
2 See Rules, 44. 2 See Sales, 11. 
COMPETENCY. 8 Debts precede legacies, VI_ : 6 
1 Competency of witnesses 4 Acknowledgment of a 
' to (marriage)......... . VII : 4 debt toanheir, .,.... VI: 7 
COMPOSIT NUMBERS. 5 a peated Macathy ae VIII : 11 
: rs..... V 7 6 ebts acknowledge 
2 See Rules, 29. 7" qnadeath-bed, ......XT : 2 
7 Case of two persons joint- 


CONCORDANT NUMBERS. 


1 Concordant Numbers,.. I V 71 8 2 peat oe ponuees XI: : 
CONDITIONS. tracted by guardians, .. XI: 6 
1 See Sales, 6, 10. 9 See Proof, !. 
2 See Gifts, 2. 10 Special rules in certain 
3 See Marriaye, 5. cases, XI 10 
4 Conditions precedent to DEEDS. 
reunion, ..+s.seeceseee VIE = = 25° Of informs] deeds, .... XII : 3 
5 See Pleadings, 6. DEMAND ; 
CONFESSION. 1 See Restitution, 1. 
1 See Proof, 1. DEPOSITS 
CONSANGUINITY. 1 See Claims. 14 : 
1 Sce Heirs, 9. ' DEVICES 
2 See Disqualification, 1. 1 See Claims. 7 . 
CONSENT. nee 
1 See Distribution, 1. rere pga 
CONSIDERATION. aa 
1 Of the consideration in DISQUALIFICATIONS. 
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22 And of the son died after his de 
ceaced sister and her son,........ 

23 Case of a son, four daughters and 
a huahand, the son dying before the 
distribution, ......... osk wesw ee 

24 Case of a widow, three sons, three 
daughters and the daughter of ano- 
ther wife; and the widow, twa sons, 
one daughter aod the daughter of 
the other wife dying successively, 

25 See Slaves, 

26 — Endowments, 3. 

27 — Claims, 11 to 13. 


ve 


a 


eare 


or mw 


1 


eee £6 Be Gy ee eaca 


e-@eeeeoevn tee t 


eon ew ere eeeoe 


xvi 


7 


80 


Ou 


of 


04 


07 


97 


106 


109 
12h 


146 


149 


XVill 
Puges. 
INHIBITION. 
1 Of inhibition in cases of imbecility, 218 
2 And in cases of profligacy, ...... 218 
$ And in cases of debt,.....0.e00-- 218 
INSANITY. 
1 See Inheritance, 7. 
INTEREST. 
1 See husband and wife. 
INVALID ACTS. 
1 See Sales, 18. 
2 — Gifts, 10, 11, °2, 23, 31, 48. 
IRREVOCABLE GIFTS. 
1 See Gifts, 33. 
ISSUE. 
1 See Slaves, 11, 12. 
ISTEELA. 
I OF Tsteela,  seccaekcscee eecass': 826 


JOINT PROPERTY. 
See Gifts, 42. 


JUDGMENT. 
See Pre-emption, lt. 


2 Judgment whereon founded, .... 368 
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3 — Gifts, 34. 

WIDOWS. 

1 Widows share equally, ..cccevese 93 

2 See Inheritance, U1, 24. 

3 — Shares, 3, 15, 16, 27, 28, 30 to 32, 
3410 40, 45 to 50, 56, 57, 63 to 66, 69, 
72, 77, 78, 92 to B4, 86, 87, 90. 

4 — Dower, 24, 

5 — Evidence, 18. 

WIVES. 

1 See Succession, lL. 

2 — Inheritance, 24, 

3 — Shares, Sl. 

4 Wife's property does not vest inthe 
husband by marriage, sescssccsss 264 


eoeeeenee 212 


bout 


pest 


XXV 


6 Of the religion and number of 
wives, eeer cee ee see ees eensesees 255 

6 See Gifts, 54, 

7 — Dower, 15. 

8 — Payment, 8. 

9 A wife is entitled to maintenance, 282 

10 See Evidence, 6. 


WILLS. 

1 A document executed by a proprie- 
tor, declaringanother entitled to his 
property after his death,is nulland 
vould, .. 006 ee ee ee ee 

2 Definition of a will, ....... Pees 

3 Of a will containing an iNegal pro- 
NISL pes Gs wee wos 

4 Authoritios regarding the doctrine 
of wills and legacics,......ecceee B46 

5 Authorities for the above distinction, 248 

6 Of a will containing words of gene- 
ral NOI, os eines wes ease ee see 

7 Authority, ..cccccosscncveveers 


WITNESSES, 
1 Sev Pre-emption, 3. 
2 Witnesses indispensable to no con- 
tract but INAPTIALC, aeeeeesaetase 
3 To prove the identity of a concealed 
Woman it is requisite that one of the 
witnesses to her signature should 
have scen her person, ....cceees 
4 And that that witness be a male,.. 
WUQF., 
of Wuaf, ee | 
Wugf property not partible,.....6 
Rut proceeds partible, .....0ee0. 
By order of any ruling authority,.. 
But gilt of proceeds by grantee in- 
valid, coe weet een eveeoPeeeesene 330 
6 See Cemeteries, 1, 
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FINIS. 
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ERRATA. 


Page 11. In the note for “lesser” read “ less.” 

Page 22. For “ four” read “ five” in the 13th line. 

Page 24. For “six” read “ five” in the 3rd, and for “two” read “ one” in 
fourth linc, and after the word “six” an the 17th line, read “ without 
a fraction” 

Page 38. For “Section XIT.” read “Section XT.” 

Page 52. For © sale” in the 7th line read “ gift” 

Page 64. For‘ Bevery” in the 218¢ Inne read “& Every” 

Page 250. In the note for “Jeu” read © hen” 

Page 270. For “af” read “of "an the 2nd Inne. 


Page 288, In the note for * wheter” sead © whether.” 


CITIZENS ALL 


CITIZENS ALL 


